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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free; 1-888-293-6498

O Email: gpoaccess@gpo.gov
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Federal Register

Vol. 62, No. 128
Thursday, July 3, 1997

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1137

[DA-97-05]

Milk in the Eastern Colorado Marketing
Area; Suspension of Certain
Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule; suspension.

SUMMARY: This document suspends
certain performance standards of the
Eastern Colorado Federal milk order.
Mid-America Dairymen, Inc., a
cooperative association that supplies
milk for the market’s fluid needs,
requested the suspension. The
suspension will make it easier for
handlers to qualify milk for pool status
and will prevent uneconomic milk
movements that otherwise would be
required to maintain pool status for milk
of producers who have been historically
associated with the market. The
suspension will be effective through
1999.

EFFECTIVE DATE: The suspension to
§1137.7 is effective from September 1,
1997, through February 28, 1999. The
suspensions to §1137.12 are effective
from September 1, 1997, through August
31, 1999.

FOR FURTHER INFORMATION CONTACT:
Clifford M. Carman, Marketing
Specialist, USDA/AMS/Dairy Division,
Order Formulation Branch, Room 2968,
South Building, P.O. Box 96456,
Washington, DC 20090-6456, (202) 720-
9368, e-mail address: Clifford _ M __
Carman@usda.gov.

SUPPLEMENTARY INFORMATION: Prior
document in this proceeding:

Notice of Proposed Suspension:
Issued April 30, 1997; published May 6,
1997 (62 FR 24610).

The Department is issuing this final
rule in conformance with Executive
Order 12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. This rule
will not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the Secretary
a petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A
handler is afforded the opportunity for
a hearing on the petition. After a
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Small Business Consideration

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this rule will not have a significant
economic impact on a substantial
number of small entities. For the
purpose of the Regulatory Flexibility
Act, a dairy farm is considered a *‘small
business” if it has an annual gross
revenue of less than $500,000, and a
dairy products manufacturer is a ‘‘small
business” if it has fewer than 500
employees. For the purposes of
determining which dairy farms are
“small businesses,” the $500,000 per
year criterion was used to establish a
production guideline of 326,000 pounds
per month. Although this guideline does
not factor in additional monies that may
be received by dairy producers, it
should be an inclusive standard for
most “‘small’’ dairy farmers. For

purposes of determining a handler’s
size, if the plant is part of a larger
company operating multiple plants that
collectively exceed the 500-employee
limit, the plant will be considered a
large business even if the local plant has
fewer than 500 employees.

For the month of March 1997, the
milk of 415 producers was pooled on
the Eastern Colorado Federal milk order.
Of these producers, 308 producers were
below the 326,000-pound production
guideline and are considered small
businesses. During this same period,
there were 10 handlers operating 11
pool plants under the Eastern Colorado
order. Five of these handlers would be
considered small businesses.

This rule lessens the regulatory
impact of the order on certain milk
handlers and tends to ensure that dairy
farmers who have been historically
associated with this market will
continue to have their milk priced
under the order and thereby receive the
benefits that accrue from such pricing.
This suspension will not result in any
additional regulatory burden on
handlers in the Eastern Colorado
marketing area.

Preliminary Statement

This order of suspension is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
and of the order regulating the handling
of milk in the Eastern Colorado
marketing area.

Notice of proposed rulemaking was
published in the Federal Register on
May 6, 1997 (62 FR 24610) concerning
a proposed suspension of certain
provisions of the order. Interested
persons were afforded opportunity to
file written data, views and arguments
thereon. Two comments supporting the
proposed suspension were received.

After consideration of all relevant
material, including the proposal in the
notice, the comments received and other
available information, it is hereby found
and determined that the following
provisions of the order do not tend to
effectuate the declared policy of the Act:

1. For the months of September 1,
1997, through February 28, 1999: In the
second sentence of §1137.7(b), the
words “plant which has qualified as a”
and “‘of March through August’’; and

2. For the months of September 1,
1997, through August 31, 1999: In the
first sentence of §1137.12(a)(1), the
words ‘“from whom at least three
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deliveries of milk are received during
the month at a distributing pool plant”;
and in the second sentence, the words
30 percent in the months of March,
April, May, June, July, and December
and 20 percent in other months of”’, and
the word ““distributing”.

Statement of Consideration

This rule suspends certain portions of
the pool plant and producer definitions
of the Eastern Colorado order. The
suspension will make it easier for
handlers to qualify milk for pooling
under the order.

The suspension was requested by
Mid-America Dairymen, Inc. (Mid-Am),
a cooperative association that has
pooled milk of dairy farmers on the
Eastern Colorado order for several years.
Mid-Am requested the suspension to
prevent the uneconomic and inefficient
movement of milk for the sole purpose
of pooling the milk of producers who
have been historically associated with
the Eastern Colorado order.

Mid-Am and Western Dairymen
Cooperative, Inc. (WDCI) filed
comments in support of the suspension.
Mid-Am asserts that they have made a
commitment to supply the fluid milk
requirements of distributing plants if the
suspension request is granted. Without
the suspension action, to qualify certain
of its milk for pooling, it would be
necessary for the cooperative to ship
milk from distant farms to Denver-area
bottling plants. The distant milk would
displace milk produced on nearby farms
that would then have to be shipped
from the Denver area to manufacturing
plants located in outlying areas. WDCI
further reiterates the need for the
suspension to assure continued pooling
of producers associated with the market
and to prevent such uneconomic milk
movements.

Both Mid-Am and WDCI requested
continuation of the suspension beyond
the time period noticed in the proposed
suspension. Both cooperatives
expressed a desire to have the
suspension extend until the Federal
order reform process under the Federal
Agriculture Improvement and Reform
Act of 1996 is implemented.

For the months of September 1997
through February 1999, the restriction
on the months when automatic pool
plant status applies for supply plants
will be removed. For the months of
September 1997 through August 1999,
the touch-base requirement will not
apply and the diversion allowance for
cooperatives will be raised.

These provisions have been
suspended for several years to maintain
the pool status of producers who have
historically supplied the fluid needs of

Eastern Colorado distributing plants.
The marketing conditions which
justified the prior suspensions continue
to exist. There are ample supplies of
locally produced milk that can be
delivered directly from farms to
distributing plants to meet the market’s
fluid needs without requiring shipments
from supply plants.

Since the suspension has been
granted on a continual basis since 1985,
and the marketing conditions that
originally warranted the suspension
continue to exist, it is found appropriate
to extend the suspension period from
1998 to 1999.

This suspension is found to be
necessary for the purpose of assuring
that producers’ milk will not have to be
moved in an uneconomic and inefficient
manner to ensure that producers whose
milk has long been associated with the
Eastern Colorado marketing area will
continue to benefit from pooling and
pricing under the order.

List of Subjects in 7 CFR Part 1137

Milk marketing orders.

For the reasons set forth in the
preamble 7 CFR Part 1137, is amended
as follows:

PART 1137—MILK IN THE EASTERN
COLORADO MARKETING AREA

1. The authority citation for 7 CFR
Part 1137 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§1137.7 [Suspended in Part]

2.1n §1137.7(b), the second sentence
is amended by suspending the words
“plant which has qualified as a” and *‘of
March through August’ from September
1, 1997, through February 28, 1999.

§1137.12 [Suspended in part]

3.In 8§1137.12(a)(1), the first sentence
is amended by suspending the words
“from whom at least three deliveries of
milk are received during the month at
a distributing pool plant’” from
September 1, 1997, through August 31,
1999.

4.1n 81137.12(a)(1), the second
sentence is amended by suspending the
words ““30 percent in the months of
March, April, May, June, July, and
December and 20 percent in other
months of”’, and the word “‘distributing”
from September 1, 1997, through August
31, 1999.

Dated: June 27, 1997.
Michael V. Dunn,

Assistant Secretary, Marketing and
Regulatory Programs.

[FR Doc. 97-17508 Filed 7—2-97; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL HOUSING FINANCE BOARD

12 CFR Part 902
[No. 97-42]
RIN 3069-AA51

Procedure For Imposing Assessments
on the FHLBanks

AGENCY: Federal Housing Finance
Board.

ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is amending its
procedure for imposing semiannual
assessments on the Federal Home Loan
Banks (FHLBanks) as part of the
conversion of Finance Board operations
from the calendar year to the federal
fiscal year.

EFFECTIVE DATE: The final rule will
become effective August 4, 1997.

FOR FURTHER INFORMATION CONTACT: John
C. Waters, Associate Director, Office of
Resource Management, 202/408-2860,
or Janice A. Kaye, Attorney-Advisor,
Office of General Counsel, 202/408—
2505, Federal Housing Finance Board,
1777 F Street, N.W., Washington, D.C.
20006.

SUPPLEMENTARY INFORMATION:

l. Statutory and Regulatory Background

Under section 18(b)(1) of the Federal
Home Loan Bank Act (Bank Act), the
Finance Board has the authority to
impose a semiannual assessment on the
FHLBanks in an amount sufficient to
provide for the payment of the Finance
Board’s estimated expenses for the
period covered by the assessment. See
12 U.S.C. 1438(b)(1). Section 18(b)(3) of
the Bank Act requires the Finance Board
to offset the amount of the current
semiannual assessment by any amount
it determines is remaining from a
previous assessment. See id. 1438(b)(2).

In 1993, The Finance Board by
regulation implemented its authority to
assess the FHLBanks. See 58 FR 19195
(Apr. 13, 1993), codified at 12 CFR
902.2. The current rule requires the
Finance Board to adopt an annual
budget of expenses for each calendar
year and authorizes the Finance Board
to impose two semiannual assessments
on the FHLBanks in each calendar year
to pay its approved expenses. See 12
CFR 902.2. The current rule also
establishes the procedure the Finance
Board follows when imposing an
assessment on the FHLBanks. See id.

Effective October 1, 1997, the Finance
Board will transfer responsibility for
operational support of its accounting
and personnel systems from the Office
of Thrift Supervision (OTS) to the



Federal Register / Vol. 62, No. 128 / Thursday, July 3, 1997 / Rules and Regulations

35949

Department of Agriculture’s National
Finance Center (NFC). Unlike the OTS,
the NFC operates according to the
federal fiscal year, which spans a 12-
month period beginning October 1 and
ending September 30. Thus, the Finance
Board must convert its operations from
a calendar to a federal fiscal year basis.
One of the changes necessary to
complete the Finance Board’s
conversion from a calendar to a federal
fiscal year is an amendment to the
Finance Board regulation concerning
FHLBank assessments to reflect a fiscal
year cycle. The Finance Board is also
amending the regulation to clarify the
procedures it will follow when making
an assessment on the FHLBanks.

I1. Analysis of the Final Rule

In accordance with section 18(b)(1) of
the Bank Act, § 902.2(a) of the final rule
authorizes the Finance Board to impose
assessments on the FHLBanks to pay its
expenses. See 12 U.S.C. 1438(b)(1); 12
CFR 902.2(a). More specifically,
§902.2(a) of the final rule authorizes the
Finance Board to impose a semiannual
assessment on the FHLBanks in an
aggregate amount it determines to be
sufficient to pay its estimated expenses
for the period covered by the
assessment.

Section 902.2(b) of the final rule
establishes the procedure for imposing
assessments on the FHLBanks. In order
to effect the changeover from a calendar
to a federal fiscal year, paragraph (b)(1)
of the final rule requires the Finance
Board, at or near the end of each fiscal
year, to approve an annual budget of
Finance Board expenses for the
following fiscal year and to provide
promptly a copy of the approved budget
to each Bank president. Under the
current rule, the Finance Board must
approve its budget of expenses near the
end of, and for the next, calendar year.
See 12 CFR 902.2(b).

Paragraph (b)(2) of the final rule
combines provisions that appear
currently in 8§902.2(c), (d), and (f). See
id. 88902.2(c), (d), (f). Like §902.2(c) of
the current rule, paragraph (b)(2)
requires the Finance Board to assess the
FHLBanks semiannually in an aggregate
amount sufficient to meet the Finance
Board’s administrative and operating
expenses. See id. §902.2(c). As under
§902.2(d) of the current rule, the final
rule requires the Finance Board to offset
a current semiannual assessment by any
amount the Finance Board determines is
remaining from a previous assessment.
See id. §902.2(d). Since the source of
revenue is irrelevant in determining
whether any amount remains from a
previous assessment, the Finance Board
has eliminated the provision concerning

revenues received from subleasing
portions of its office building. See id.
§902.2(d)(1). Similar to §902.2(f) of the
current rule, paragraph (b)(2) of the final
rule requires the Finance Board to notify
promptly each FHLBank president in

writing of the amount of any

assessment. See id. §902.2(f).

Paragraph (b)(3) of the final rule
combines provisions that appear
currently in 88902.2(e) and (g). See id.
88902.2(e), (g). Like §902.2(e) of the
current rule, paragraph (b)(3) of the final
rule requires each FHLBank to pay a pro
rata share of any assessment imposed by
the Finance Board. See id. §902.2(e).
Both the current and final rules require
the Finance Board to calculate each
FHLBank’s pro rata share based on the
ratio between the total paid-in value of
that FHLBank’s capital stock relative to
the aggregate total paid-in value of the
capital stock of every FHLBank. See id.
Similar to §902.2(g) of the current rule,
the final rule requires the Finance Board
to notify promptly each Bank in writing
of the amount of its pro rata share of
any assessment. See id. § 902.2(g).

Although every FHLBank remits its
pro rata share of each assessment to the
Finance Board in equal monthly
installments, under § 902.2(h) of the
current rule, a monthly payment
schedule is not mandatory. See id.
§902.2(h). To reflect current practice,
paragraph (b)(4) of the final rule
requires each FHLBank to pay its pro
rata share in equal monthly installments
during the semiannual period covered
by the assessment unless otherwise
instructed in writing by the Finance
Board.

111. Notice and Public Participation

The notice and comment procedure
required by the Administrative
Procedure Act is inapplicable to this
final rule because it is a rule of agency
procedure. See 5 U.S.C. 553(b)(3)(A).

IV. Regulatory Flexibility Act

The Finance Board is adopting this
technical amendment in the form of a
final rule and not as a proposed rule.
Therefore, the provisions of the
Regulatory Flexibility Act do not apply.
See id. 601(2), 603(a).

V. Paperwork Reduction Act

This final rule does not contain any
collections of information pursuant to
the Paperwork Reduction Act of 1995.
See 44 U.S.C. 3501 et seq. Consequently,
the Finance Board has not submitted
any information to the Office of
Management and Budget for review.

List of Subjects in 12 CFR Part 902

Administrative practice and
procedure, Assessments, Federal home
loan banks, Government contracts,
Minority businesses, Mortgages,
Reporting and recordkeeping
requirements.

Accordingly, the Federal Housing
Finance Board hereby amends title 12,
chapter IX, part 902 of the Code of
Federal Regulations as follows:

PART 902—OPERATIONS

1. Revise the authority citation for
part 902 to read as follows:

Authority: 12 U.S.C. 1422b and 1438(b).
2. Revise §902.2 to read as follows:

8§902.2 Assessments on the Banks.

(a) Assessment authority. The Finance
Board may impose a semiannual
assessment on the Banks in an aggregate
amount the Finance Board determines is
sufficient to provide for the payment of
its estimated expenses for the period for
which it makes such assessment.

(b) Assessment procedure. (1) At or
near the end of each fiscal year, the
Finance Board shall approve an annual
budget of Finance Board expenses for
the next fiscal year. The Finance Board
shall promptly provide a copy of the
approved budget to each Bank
president.

(2) The Finance Board shall assess the
Banks semiannually in an aggregate
amount it determines is sufficient to pay
the expenses approved under paragraph
(b)(1) of this section. The Finance Board
shall offset the amount of the
semiannual assessments it imposes on
the Banks by any amount it determines
is remaining from previous semiannual
assessments. The Finance Board shall
promptly notify each Bank president in
writing of the amount of any
assessment.

(3) Each Bank shall pay a pro rata
share of the semiannual assessments
imposed under paragraph (b)(2) of this
section. The Finance Board shall
calculate each Bank’s pro rata share
based on the ratio between the total
paid-in value of the Bank’s capital stock
and the aggregate total paid-in value of
the capital stock of every Bank. The
Finance Board shall promptly notify
each Bank in writing of the amount of
its pro rata share of any semiannual
assessment.

(4) Unless otherwise instructed in
writing by the Finance Board, each Bank
shall pay to the Finance Board its pro
rata share of an assessment in equal
monthly installments during the
semiannual period covered by the
assessment.
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By the Board of Directors of the Federal
Housing Finance Board.

Bruce A. Morrison,

Chairperson.

[FR Doc. 97-17446 Filed 7-2-97; 8:45 am]
BILLING CODE 6725-01-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-17-AD; Amendment
39-10066, AD 97-14-08]

RIN 2120-AA64
Airworthiness Directives; Gulfstream

Aerospace Corporation Model G-159
(G-I) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Gulfstream Model
G-159 (G-I) airplanes, that currently
requires repetitive inspections to detect
cracks and loose rivets in the forward
brackets for the main landing gear
(MLG) uplock beam assembly, and
replacement of the brackets, if
necessary. This amendment requires
installation of redesigned brackets that
preclude the potential for cracking and
loose rivets, when accomplished, this
installation constitutes terminating
action for the currently required
inspections. This amendment is
prompted by the development of an
installation that will positively address
the identified unsafe condition. The
actions specified by this AD are
intended to prevent failure of the
bracket for the MLG uplock beam
assembly due to cracking and loose
rivets; such failure could result in the
inability to retract the MLG.

DATES: Effective August 7, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 7,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Gulfstream Aerospace Corporation,
Technical Operations Department, P.O.
Box 2206, M/S D-10, Savannah, Georgia
31402-2206. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Atlanta
Aircraft Certification Office, Small

Airplane Directorate, Campus Building,
1701 Columbia Avenue, Suite 2-160,
College Park, Georgia; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Christina Marsh, Aerospace Engineer,
Airframe and Propulsion Branch, ACE-
117A, FAA, Atlanta Aircraft
Certification Office, Small Airplane
Directorate, Campus Building, 1701
Columbia Avenue, Suite 2—-160, College
Park, Georgia 30337-2748; telephone
(404) 305-7362; fax (404) 305-7348.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 66—-10-03,
amendment 39-222 (31 FR 5660, April
12, 1966), which is applicable to certain
Gulfstream Model G-159 (G-I)
airplanes, was published in the Federal
Register on March 6, 1997 (62 FR
10237). The action proposed to require
repetitive dye penetrant and visual
inspections to detect cracks and loose
rivets in the forward brackets of the
main landing gear (MLG) uplock beam
assembly, and replacement of the
brackets, if necessary. It also proposed
to require that the currently-installed
brackets be replaced with improved
brackets. Once this replacement is
accomplished, the previously required
inspections may be terminated.
Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 146
Gulfstream Model G-159 airplanes of
the affected design in the worldwide
fleet. The FAA estimates that 72
airplanes of U.S. registry will be affected
by this AD.

The inspections that are currently
required by AD 66—-10-03 take
approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be $8,640, or
$120 per airplane, per inspection.

The terminating replacement that is
required by this AD action will take
approximately 12 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.

Required parts will cost approximately
$425 per airplane. Based on these
figures, the cost impact of the
requirements of this AD on U.S.
operators is estimated to be $82,440, or
$1,145 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulation adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that his final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action: (1) Is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the rules docket. A copy of
it may be obtained from the rules docket
at the location provided under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-222 (31 FR
5660, April 12, 1966), and by adding a
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new airworthiness directive (AD),
amendment 39-10066, to read as
follows:

97-14-08 Gulfstream Aerospace Corporation
(formerly Grumman): Amendment 39—
10066. Docket 97-NM-17-AD.
Supersedes AD 66—-10-03, Amendment
39-222.

Applicability: Model G-159 (G-I)
airplanes; serial number (S/N) 1 through 12
inclusive, 14 through 83 inclusive, and 114;
on which main landing gear (MLG) uplock
beam support brackets (angles) having part
numbers (P/N) 159W10150-71 and —72 are
not installed; confiscated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the brackets for the
main landing gear (MLG) uplock beam
assembly due to cracking and loose rivets,
which could result in the inability to retract
the MLG, accomplish the following:

(a) Within 50 hours time-in-service after
April 12, 1966 (the effective date of AD 66—
10-03, amendment 39-222), and thereafter at
intervals not to exceed 100 hours time-in-
service, accomplish the actions specified in
paragraphs (a)(1) and (a)(2) of this AD in
accordance with Grumman Gulfstream
Service Change No. 179, dated March 15,
1966:

(1) Conduct a dye penetrant inspection, in
conjunction with at least a 10X magnifying
glass, to detect cracks in the MLG uplock
beam forward brackets, P/N’s 159W10150-51
and -52; and

(2) Conduct a visual inspection of the
attachments of each bracket to the firewall
bulkhead and to the main gear uplock beam
for loose rivets caused by elongated rivet
holes.

(b) If any crack or loose rivet is found
during any inspection required by paragraph
(a) of this AD, prior to further flight,
accomplish either paragraph (b)(1) or (b)(2) of
this AD, in accordance with Grumman
Gulfstream Service Change No. 179, dated
March 15, 1966:

Note 2: Grumman Gulfstream Service
Change No. 179A, dated March 20, 1966,
contains additional procedural information
relevant to the inspection and replacement
requirements of this AD.

(1) Replace the bracket with a new or
serviceable bracket having P/N 159W10150—
51 or -52, as applicable. After this
replacement, continue to inspect in
accordance with paragraph (a) of this AD. Or

(2) Replace the bracket with a bracket
having P/N 159W10150-71 or —72, as
applicable. This replacement constitutes
terminating action for the inspection required
by paragraph (a) of this AD for the replaced
bracket.

(c) Within 1,000 hours time-in-service after
the effective date of this AD, replace the
brackets for the main landing gear (MLG)
uplock beam assembly with brackets having
P/N 159W10150-71 and —72, in accordance
with Part Il of Grumman Gulfstream Service
Change No. 179, dated March 15, 1966. Such
replacement constitutes terminating action
for the inspections required by this AD.

(d)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager Atlanta ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
66-10-03, amendment 39-222, are approved
as alternative methods of compliance with
this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) The actions shall be done in accordance
with Grumman Gulfstream Service Change
No. 179, dated March 15, 1966. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Gulfstream Aerospace Corporation, Technical
Operations Department, P.O. Box 2206, MS
D-10, Savannah, Georgia 31402—2206. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the FAA,
Atlanta Aircraft Certification Office, Small
Airplane Directorate, Campus Building, 1701
Columbia Avenue, Suite 2-160, College Park,
Georgia; or at the Office of the Federal
Register, 800 North Capitol Street, NW., Suite
700, Washington, DC.

(9) This amendment becomes effective on
August 7, 1977.

Issued in Renton, Washington, on June 26,
1997.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-17279 Filed 7-2-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-06—AD; Amendment
39-10065, AD 97-14-07]

RIN 2120-AA64

Airworthiness Directives; Lockheed
Model L—1011 Series Airplanes
Equipped With Rolls-Royce Model
RB211-524 Series Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Lockheed Model
L—1011 series airplanes, that currently
requires several modifications of the
engine high speed gearboxes. This
amendment requires that a new
modification be installed in lieu of one
of those previously required. This
amendment is prompted by a report
indicating that one of the currently
required modifications is not
completely effective because it can
create interference problems between
the fireloop and a fuel line. The actions
specified by this AD are intended to
reduce the possibility of a fire in the
high speed gear boxes, and to ensure
that any fire which may occur is readily
detected by the flight crew.

DATES: Effective August 7, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 7,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Lockheed Aeronautical Systems
Support Company (LASSC), Field
Support Department, Dept. 693, Zone
0755, 2251 Lake Park Drive, Smyrna,
Georgia 30080; and Rolls-Royce plc,
Technical Publications Department,
P.O. Box 17, Parkside, Coventry CV1
2LZ, England. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Atlanta
Aircraft Certification Office, Small
Airplane Directorate, Campus Building,
1701 Columbia Avenue, Suite 2-160,
College Park, Georgia; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Thomas Peters, Aerospace Engineer,
Systems and Flight Test Branch, ACE—
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116A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
Campus Building, 1701 Columbia
Avenue, Suite 2-160, College Park,
Georgia 30337-2748; telephone (404)
305-7367; fax (404) 305—7348.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 94-03-10,
amendment 39-8817 (59 FR 6535,
February 11, 1994), which is applicable
to certain Lockheed Model L-1011
series airplanes, was published in the
Federal Register on March 26, 1997 (62
FR 14363). The action proposed to
continue to require installation of a new
vent tube in the high speed gearbox on
the number 1, 2, and 3 engines, and
modification of the breather duct of the
high speed gearbox on the number 2
engine. The action also proposed to
continue to require the installation of an
additional fire detection system on the
high speed gearbox on the number 1, 2,
and 3 engines; however, it would
require that the installation be
accomplished in accordance with the
revised service bulletin, described
previously, which incorporates the new
routing procedures. This proposed
requirement would mean that operators
who already have complied with the
installation required by AD 94-03-10
must perform additional procedures
relative to rerouting the installation
assembly.

Explanation of Changes Made to the
Proposal

The FAA has revised NOTE 2 and
NOTE 3 of the proposed AD to reference
the exact effective date (i.e., March 14,
1994) of AD 94-03-10. The FAA finds
that the phrase “‘prior to the effective
date of this AD,” which appeared in the
proposal, could be misinterpreted to
mean the effective date of this final rule
rather than the effective date of AD 94—
03-10.

Consideration of Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the two
comments received.

Both commenters support the
proposed rule.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 92 Lockheed
Model L-1011 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 28 airplanes of
U.S. registry will be affected by this AD.

The installation of a new vent tube in
the high speed gear box, which is
currently required by AD 94-03-10,
takes approximately 3 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts are estimated to cost
$500 per airplane. Based on these
figures, the cost impact of this action on
U.S. operators is estimated to be
$19,040, or $680 per airplane.

The modification of the breather duct
on the high speed gearbox on the
number 2 engine, which is currently
required by AD 94-03-10, requires
approximately 6 work hours to
accomplish, at an average labor rate of
$60 per work hour. Required parts are
estimated to cost $10,000 per airplane.
Based on these figures, the cost impact
of this action on U.S. operators is
estimated to be $290,080, or $10,360 per
airplane.

The installation of the additional fire
detecting loop in accordance with the
revised Lockheed service bulletin will
require approximately 9 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. If the
airplane is equipped with a Walter
Kidde fire detection system, required
parts are estimated to cost $2,100 per
airplane. If the airplane is equipped
with a Graviner fire detection system,
required parts are estimated to cost
$8,100 per airplane. Based on these
figures, the cost impact of this
requirement on U.S. operators is
estimated to be between $73,920 and
$241,920 for the fleet, or between $2,640
and $8,640 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. However, the FAA
has been advised that at least 19
airplanes of U.S. registry already have
been modified to incorporate the
breather duct on the high speed gearbox
on the number 2 engine. Therefore, the
future cost impact of this AD is reduced
by at least $196,840.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and

responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the rules docket. A copy of
it may be obtained from the rules docket
at the location provided under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
Safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8817 (59 FR
6535, February 11, 1994), and by adding
a new airworthiness directive (AD),
amendment 39-10065, to read as
follows:

97-14-07 Lockheed: Amendment 39-10065.
Docket 97-NM-06—AD. Supersedes AD
94-03-10, Amendment 39-8817.

Applicability: Model L-1011 series
airplanes, equipped with Rolls-Royce Model
RB211-524 series engines; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
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The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To reduce the possibility of a fire in the
engine high speed gearbox, and to ensure
that, if a fire occurs, it is readily detected by
the flight crew, accomplish the following:

(a) Within 16,000 flight hours or 48 months
after March 14, 1994, (the effective date of
AD 94-03-10, amendment 39-8817),
whichever occurs first, accomplish both
paragraphs (a)(1) and (a)(2) of this AD:

(1) Install a new vent tube in the gear
compartment of the high speed gearbox on
the number 1, number 2, and number 3
engines, in accordance with Rolls-Royce
Service Bulletin RB.211-72-4666, Revision
4, dated May 16, 1986.

Note 2: Installation of a new vent tube
prior to March 14, 1994, in accordance with
Rolls-Royce Service Bulletin RB.211-72—
4666, Revision 3, dated October 14, 1977, is
considered acceptable for compliance with
this AD.

(2) Modify the breather duct of the high
speed gearbox on the number 2 engine in
accordance with Lockheed Service Bulletin
093-71-067, Revision 2, dated December 12,
1988.

Note 3: Modification of the breather duct
prior to March 14, 1994, in accordance with
Lockheed Service Bulletin 093-71-067,
Revision 1, dated April 1, 1986, is considered
acceptable for compliance with this AD.

(b) Install an additional fire detection
system on the high speed gearbox on the
number 1, number 2, and number 3 engines
in accordance with paragraph (b)(1), (b)(2),
(b)(3) of this AD, as applicable:

(1) For airplanes on which an additional
fire detection system has not been installed:
Within 6,000 flight hours or 18 months after
the effective date of this AD, whichever
occurs first, install the system in accordance
with Lockheed Service Bulletin 093-26-039,
Revision 1, dated April 10, 1996.

(2) For airplanes on which an additional
fire detection system has been installed prior
to the effective date of this AD and in
accordance with Lockheed Service Bulletin
093-26-039, dated November 11, 1992:
Within 6,000 flight hours or 18 months after
the effective date of this AD, whichever
occurs first, modify the system in accordance
with Lockheed Service Bulletin 093-26-039,
Revision 1, dated April 10, 1996.

(3) For airplanes on which an additional
fire detection system has been installed prior
to the effective date of this AD and in
accordance with Lockheed Service Bulletin
093-26-039, Revision 1, dated April 10,
1996: No further action is required by this
paragraph.

(c)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate

FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

Note: 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
94-03-10, amendment 39-8817, are
approved as alternative methods of
compliance with this AD.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Rolls-Royce Service Bulletin RB.211-
72-4666, Revision 4, dated May 16, 1986;
Lockheed Service Bulletin 093-71-067,
Revision 2, dated December 12, 1988; and
Lockheed Service Bulletin 093—-26-039,
Revision 1, dated April 10, 1996. Rolls-Royce
Service Bulletin RB.211-72-4666, Revision
4, dated May 16, 1986, contains the following
list of effective pages:

Revision
level Date shown on
Page No. shown on page
page
14 i, 4 | May 16, 1986.
4A, 6A, 10 ....... none | August 26,
1977.
5, 6, 7-9, Sup- 2 | August 26,
plement Page 1977.
2.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may
be obtained from Lockheed
Aeronautical Systems Support Company
(LASSC), Field Support Department,
Dept. 693, Zone 0755, 2251 Lake Park
Drive, Smyrna, Georgia 30080; and
Rolls-Royce plc, Technical Publications
Department, P.O. Box 17, Parkside,
Coventry CV1 2LZ, England. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Atlanta Aircraft Certification
Office, Small Airplane Directorate,
Campus Building, 1701 Columbia
Avenue, Suite 2-160, College Park,
Georgia; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
Suite 700, Washington, DC.

(f) This amendment becomes effective
on August 7, 1997.

Issued in Renton, Washington, on June 26,
1997.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-17278 Filed 7—-2-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-94—-AD; Amendment
39-10064; AD 97-14-06]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Series Airplanes, Excluding
Airplanes Equipped With Pratt &
Whitney PW4000 and General Electric
CF6-80C2 Series Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing 747 series
airplanes, that currently requires
replacement of certain fuse pins on the
upper link of the inboard and outboard
struts. That AD also requires inspections
to detect corrosion or cracks of certain
fuse pins, and replacement, if necessary.
This amendment reduces the
compliance times of actions associated
with certain fuse pins and provides for
optional terminating action for the
requirements of this AD. This
amendment is prompted by a report of
fracturing of a bulkhead style fuse pin
located in the inboard strut at the
forward end of the upper link. The
actions specified in this AD are
intended to prevent failure of the strut
and separation of an engine from the
airplane due to fracturing of the fuse
pins.

DATES: Effective July 18, 1997.

The incorporation by reference of
Boeing Alert Service Bulletin 747—
54A2166, dated May 1, 1997, as listed
in the regulations, is approved by the
Director of the Federal Register as of
July 18, 1997.

The incorporation by reference of
Boeing Alert Service Bulletin 747—
54A2166, dated April 28, 1994, as listed
in the regulations, was approved
previously by the Director of the Federal
Register as of April 13, 1995 (60 FR
13618, March 14, 1995).

Comments for inclusion in the Rules
Docket must be received on or before
September 2, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM—
94—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Boeing
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Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Tamara L. Dow, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington; telephone, (425) 227-2771;
fax, (425) 227-1181.

SUPPLEMENTARY INFORMATION: On March
3, 1995, the FAA issued AD 95-06-02,
amendment 39-9172 (60 FR 13618,
March 14, 1995), to require replacement
of certain fuse pins on the upper link of
the inboard and outboard struts. That
AD also currently requires inspections
to detect corrosion or cracks of certain
fuse pins, and replacement, if necessary.
[A correction of the rule was published
in the Federal Register on April 19,
1995 (60 FR 19492).] That action was
prompted by reports of cracked or
corroded fuse pins on the upper link of
the inboard and outboard struts, which
could result in fracturing of the pins.

Actions Since Issuance of Previous Rule

Since the issuance of AD 95-06-02,
the FAA received a report indicating
that a fracture of a bulkhead style fuse
pin located in the inboard strut at the
forward end of the upper link had
occurred on a Boeing Model 747 series
airplane. The bulkhead style fuse pin
had accumulated 7,750 flight cycles and
42,027 flight hours. Metallurgical
analysis of this pin indicated that the
cause of the cracking was fatigue.
Fracturing of the fuse pins, if not
corrected, could result in failure of the
strut and separation of an engine from
the airplane.

Explanation of Relevant Service
Information

Since the issuance of the previous
rule, the FAA has reviewed and
approved Boeing Alert Service Bulletin
747-54A2166, Revision 1, dated May 1,
1997, which reduces the recommended
times for actions associated with certain
fuse pins. The alert service bulletin
references Boeing Alert Service
Bulletins 747-54A2157, 747-54A2158,
and 747-54A2159, which describe
procedures for modification of the strut/
wing. The alert service bulletin also
references Boeing Service Bulletin 747—
54-2155, which describes procedures
for installation of 15-5 corrosion
resistant steel (third generation) fuse
pins in the forward and aft positions of

the upper link on the inboard or
outboard strut. Accomplishment of
either the strut/wing modification or
installation of 15-5 fuse pins eliminates
the need for additional inspections or
replacement of fuse pins.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of this same
type design, this AD supersedes AD 95—
06-02 to continue to require
replacement of certain fuse pins on the
upper link of the inboard and outboard
struts. This AD also continues to require
inspections to detect corrosion or cracks
of certain fuse pins, and replacement, if
necessary. This amendment reduces the
compliance times of actions associated
with certain bulkhead fuse pins. This
amendment also provides for optional
terminating action for the requirements
of this AD.

This is considered to be interim
action. The FAA may consider further
rulemaking action to require the
accomplishment of the optional
terminating action [installation of 15-5
corrosion resistant steel (third
generation) fuse pins] currently
specified in this AD. However, the
proposed compliance time for
accomplishment of that action is
sufficiently long so that prior notice and
time for public comment will be
practicable.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD

action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 97-NM-94—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
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Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9172 (60 FR
13618, March 14, 1995), and by adding
a new airworthiness directive (AD),
amendment 39-10064, to read as
follows:

97-14-06 Boeing: Amendment 39-10064.
Docket 97-NM—94-AD. Supersedes AD
95-06-02, Amendment 39-9172.

Applicability: Model 747 and 747-400
series airplanes, line numbers 1 through 967
inclusive, and 969 through 992 inclusive;
certificated in any category; excluding
airplanes equipped with Pratt & Whitney
PW4000 or General Electric CF6—-80C2 series
engines; and excluding airplanes on which
the strut/wing modification has been
accomplished in accordance with AD 95-13—
05, amendment 39-9285, AD 95-13-07,
amendment 39-9287; or AD 95-10-16,
amendment 39-9233.

Note 1: This AD does not require that the
actions be accomplished on those airplanes
having pylons on which 15-5 corrosion
resistant steel (third generation) fuse pins are
installed through the upper link of the
inboard and outboard struts.

Note 2: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been otherwise
modified, altered, or repaired so that the
performance of the requirements of this AD
is affected, the owner/operator must request
approval for an alternative method of
compliance in accordance with paragraph (h)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the strut and loss of
an engine due to corrosion or cracking of the
fuse pins, accomplish the following:

(a) For airplanes having bottle bore style
fuse pins in the forward position on the
upper link: Replace any bottle bore style fuse
pin with a new bulkhead style fuse pin in the
forward position, or with 15-5 corrosion
resistant steel (third generation) fuse pins in
the forward position, in accordance with
Boeing Alert Service Bulletin 747-54A2166,
dated April 28, 1994, or Revision 1, dated
May 1, 1997, at the later of the times
specified in paragraphs (a)(1) and (a)(2) of
this AD.

(1) Prior to the accumulation of 5,000 total
landings on the fuse pin, or within 5 years
since installation of the pin, whichever
occurs first. Or

(2) Within 6 months after April 13, 1995
(the effective date of AD 95-06-02,
amendment 39-9172).

Note 3: Third generation fuse pins are
installed in pairs (in the forward and aft
positions). Therefore, replacement of an
individual upper link fuse pin in the forward
position with a third generation pin also
would necessitate replacement of the pin in
the aft position.

Note 4: The alert service bulletin references
Boeing Service Bulletin 747-54—-2155, dated
September 23, 1993, as an additional source
of service information for replacement of the
fuse pins with 15-5 corrosion resistant steel
(third generation) fuse pins. Installation of
these third generation fuse pins is preferred
over installation of bulkhead style fuse pins.

(b) For airplanes having bulkhead style
fuse pins in the forward position on the
upper link: Perform a detailed visual
inspection to detect corrosion of the pins,
and a magnetic particle inspection to detect
cracks, in accordance with Boeing Alert
Service Bulletin 747-54A2166, dated April
28, 1994, or Revision 1, dated May 1, 1997,
at the earlier of the times specified in
paragraphs (b)(1) and (b)(2) of this AD.

(1) Perform the inspections at the later of
the times specified in paragraphs (b)(1)(i) and
(b)(1)(ii) of this AD.

(i) Prior to the accumulation of 8,000 total
landings on the fuse pin, or within 8 years
since installation of the pin, whichever
occurs first. Or

(i) Within 12 months after April 13, 1995.

(2) Perform the inspections at the later of
the times specified in paragraphs (b)(2)(i) and
(b)(2)(ii) of this AD.

(i) Prior to the accumulation of 5,000 total
landings on the fuse pin, or within 5 years
since installation of the pin, whichever
occurs first. Or

(ii) Within 90 days after the effective date
of this AD.

(c) For the inboard and outboard struts on
airplanes other than those identified in
paragraph (d) of this AD: If no corrosion or
crack is found during the inspection required
by paragraph (b) of this AD, repeat the
inspection thereafter, in accordance with
Boeing Alert Service Bulletin 747-54A2166,
dated April 28, 1994, or Revision 1, dated
May 1, 1997, at the time specified in
paragraph (c)(1) or (c)(2) of this AD, as
applicable.

(1) For airplanes on which the initial
inspection required by paragraph (a) or (b) of
AD 95-06-02 has been accomplished prior to
the effective date of this AD: Repeat the
inspection within 1,000 landings since the
last inspection in accordance with AD 95—
06-02, or within 500 landings after the
effective date of this AD, whichever occurs
first, and thereafter at intervals not to exceed
500 landings.

(2) For airplanes other than those
identified in paragraph (c)(1) of this AD:
Repeat the inspection thereafter at intervals
not to exceed 500 landings.

(d) For the outboard struts on airplanes
equipped with Rolls-Royce RB211-524G or

—524H series engines: If no corrosion or crack
is found during the inspection required by
paragraph (b) of this AD, repeat the
inspection thereafter in accordance with
Boeing Alert Service Bulletin 747-54A2166,
dated April 28, 1994, or Revision 1, dated
May 1, 1997, at the time specified in
paragraph (d)(1) or (d)(2) of this AD, as
applicable.

(1) For airplanes on which the initial
inspection required by paragraph (a) or (b) of
AD 95-06-02 has been accomplished prior to
the effective date of this AD: Repeat the
inspection within 2,000 landings since the
last inspection in accordance with AD 95—
06-02, or within 1,000 landings after the
effective date of this AD, whichever occurs
first, and thereafter at intervals not to exceed
500 landings.

(2) For airplanes other than those
identified in paragraph (d)(1) of this AD:
Repeat the inspection thereafter at intervals
not to exceed 500 landings.

Note 5: The outboard struts of airplanes
equipped with Rolls-Royce RB211-524G or
—524H series engines are equipped with thick
wall ““4330 steel”” bulkhead style fuse pins in
the forward position of the upper link. Crack
propagation to critical length in these thick
wall pins is slower than for pins installed on
the struts of airplanes equipped with engines
other than the Rolls-Royce RB211-524G or
—524H series.

(e) If any corrosion or crack is found during
any inspection required by this AD, prior to
further flight, replace the corroded or cracked
pin with either a new bulkhead style fuse pin
in the forward position of the upper link, or
with 15-5 corrosion resistant steel (third
generation) fuse pins in the forward and aft
positions of the upper link; in accordance
with Boeing Alert Service Bulletin 747—
54A2166, dated April 28, 1994, or Revision
1, dated May 1, 1997. Accomplish
inspections, if applicable, as specified in
paragraph (e)(1) or (e)(2).

(2) If the corroded or cracked fuse pin is
replaced with a new bulkhead style fuse pin,
prior to the accumulation of 5,000 total
landings on the new pin, or within 5 years
since installation of the new pin, whichever
occurs first, perform a detailed visual
inspection to detect corrosion of the new pin,
and a magnetic particle inspection to detect
cracks of the new pin, in accordance with the
alert service bulletin. Repeat these
inspections thereafter at the interval
specified in paragraph (e)(1)(i) or (e)(1)(ii) of
this AD, as applicable.

(i) For the inboard and outboard struts on
airplanes other than those identified in
paragraph (e)(1)(ii) of this AD: Repeat the
inspections at intervals not to exceed 500
landings.

(ii) For the outboard struts on airplanes
equipped with Rolls-Royce RB211-524G or
—524H series engines: Repeat the inspections
at intervals not to exceed 1,000 landings.

(2) If the corroded or cracked fuse pin is
replaced with a 15-5 corrosion resistant steel
(third generation) fuse pin, no further action
is required by this AD.

(f) Accomplishment of the strut/wing
modification in accordance with Boeing Alert
Service Bulletin 747-54A2166, Revision 1,
dated May 1, 1997, constitutes terminating
action for the requirements of this AD.
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Note 6: Boeing Alert Service Bulletin 747—
54A2166, Revision 1, references Boeing Alert
Service Bulletins 747-54A2157, 747—
54A2158, and 747-54A2159 as additional
sources of service information for
accomplishment of the strut/wing
modification.

(9) Installation of 15-5 corrosion resistant
steel (third generation) fuse pins in the
forward and aft positions of the upper link
on the inboard or outboard strut in
accordance with Boeing Alert Service
Bulletin 747-54A2166, Revision 1, dated
May 1, 1997, constitutes terminating action
for the requirements of this AD.

(h) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 7: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(i) The actions shall be done in accordance
with Boeing Alert Service Bulletin 747—
54A2166, dated April 28, 1994, or Revision
1, dated May 1, 1997. The incorporation by
reference of Boeing Alert Service Bulletin
747-54A2166, dated April 28, 1994, was
approved previously by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51 as of April 13, 1995
(60 FR 13618, March 14, 1995). The
incorporation by reference of Boeing Alert
Service Bulletin 747-54A2166, Revision 1,
dated May 1, 1997, was approved by the
Director of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., Suite
700, Washington, DC.

(k) This amendment becomes effective on
July 18, 1997.

Issued in Renton, Washington, on June 26,
1997.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-17284 Filed 7-2—-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-15-AD; Amendment
39-10067; AD 97-14-09]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace Corporation Model G-159
(G-I) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Gulfstream Model
G-159 (G-1) airplanes, that currently
requires repetitive inspections to detect
cracking in the mounting lugs of the
elevator trim tab actuators, and
replacement, if necessary. This
amendment requires the installation of
improved elevator trim tab actuators
that are not susceptible to the subject
cracking. This amendment is prompted
by the development of a modification
that positively addresses the identified
unsafe condition. The actions specified
by this AD are intended to prevent
failure of the mounting lugs on the
elevator trim tab actuator due to
cracking; such failure could result in
severe vibration during flight and/or
reduction or loss of elevator trim tab
capability, which could lead to reduced
controllability of the airplane.

DATES: Effective August 7, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 7,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Gulfstream Aerospace Corporation,
Technical Operations Department, P.O.
Box 2206, M/S D-10, Savannah, Georgia
31402-2206. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Atlanta
Aircraft Certification Office, Small
Airplane Directorate, Campus Building,
1701 Columbia Avenue, Suite 2-160,
College Park, Georgia; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Christina Marsh, Aerospace Engineer,
Airframe and Propulsion Branch, ACE—
117A, FAA, Atlanta Aircraft
Certification Office, Small Airplane

Directorate, Campus Building, 1701
Columbia Avenue, Suite 2-160, College
Park, Georgia 30337-2748; telephone
(404) 305-7362; fax (404) 305-7348.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 72-24-04,
amendment 39-1559 (37 FR 24419,
November 17, 1972), which is
applicable to certain Gulfstream Model
G-159 (G-I) airplanes, was published in
the Federal Register on March 6, 1997
(62 FR 10231). The action proposed to
continue to require repetitive dye
penetrant inspections for cracks in the
elevator trim tab actuator mounting
lugs, and replacement, if necessary. It
also proposed to require the installation
of improved elevator trim tab actuators,
which would constitute terminating
action for the repetitive inspections.
Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 146
Gulfstream Model G-159 airplanes of
the affected design in the worldwide
fleet. The FAA estimates that 72
airplanes of U.S. registry will be affected
by this proposed AD.

The inspections that are currently
required by AD 72—-24-04 take
approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be $8,640, or
$120 per airplane, per inspection.

The new installation that is required
by this AD action will take
approximately 12 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$4,900 per airplane. Based on these
figures, the cost impact of the required
requirements of this AD on U.S.
operators is estimated to be $404,640, or
$5,620 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.
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Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“*significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-1559 (37 FR
24419, November 17, 1972), and by
adding a new airworthiness directive
(AD), amendment 39-10067, to read as
follows:

97-14-09 Gulfstream Aerospace
Corporation (previously Grumman):
Amendment 39-10067. Docket 97-NM—
15—-A Supersedes AD 72-24-04,
Amendment 39-1559.

Applicability: Model G-159 (G-I)
airplanes, on which elevator trim tab
actuators having part number 159SCC100-11
are not installed; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability

provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the elevator trim tab
mounting lugs due to cracking, which could
result in severe vibration during flight and a
consequent reduction or loss of elevator trim
tab capability, accomplish the following:

(a) Within 10 hours time-in-service after
November 24, 1972 (the effective date of AD
72-24-04, amendment 39-1559), perform an
inspection to detect cracks in the mounting
lugs of the elevator trim tab actuators, having
part number (P/N) 159SCC100-1 or -5; and
shim to correct any out-of-plane condition, in
accordance with Gulfstream Customer
Bulletin No. 208A, dated November 18, 1971,
Amendment 1, dated January 18, 1972;
Amendment 2, dated April 21, 1972; and
Gulfstream Operational Summary 72-5B,
dated August 1972.

(b) If no crack is found in any mounting
lug during the inspection required by
paragraph (a) of this AD, repeat the
inspection at intervals not to exceed 200
hours time-in-service.

(c) If any crack is found in a mounting lug
when conducting any inspection required by
paragraph (a) or (b) of this AD, prior to
further flight, replace the elevator trim tab
actuator with a new or serviceable actuator
having P/N 159SCC100-1, -5, or —-11.

(1) If an actuator having P/N 159SCC100-
1 or -5 is used as the replacement unit,
repeat the inspection for cracks specified in
paragraph (a) of this AD thereafter at
intervals not to exceed 200 hours time-in-
service.

(2) If an actuator having P/N 159SCC100-
11 is used as the replacement unit, no further
inspection action is required for that unit in
accordance with this AD.

(d) Within 1,000 hours time-in-service after
the effective date of this AD, replace the
elevator trim tab actuators with actuators that
have P/N 159SCC100-11, in accordance with
Gulfstream Aircraft Service Change No. 191,
dated August 18, 1972. This installation
constitutes terminating action for the
inspections required by this AD.

(e)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD

72-24-02, amendment 39-1559, are approved
as alternative methods of compliance with
this AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(f) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(9) The actions shall be done in accordance
with Gulfstream Customer Bulletin No. 208A,
dated November 18, 1971; Gulfstream
Customer Bulletin No. 208A, Amendment 1,
dated January 18, 1972; Gulfstream Customer
Bulletin No. 208A, Amendment 2, dated
April 21, 1972; Gulfstream Operational
Summary 72-5B, dated August 1972; or
Gulfstream Aircraft Service Change No. 191,
dated August 18, 1972. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Gulfstream Aerospace
Corporation, Technical Operations
Department, P.O. Box 2206, M/S D-10,
Savannah, Georgia 31402—2206. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Atlanta Aircraft
Certification Office, Small Airplane
Directorate, Campus Building, 1701
Columbia Avenue, Suite 2-160, College Park,
Georgia; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(h) This amendment becomes effective on
August 7, 1997.

Issued in Renton, Washington, on June 26,
1997.

S. R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-17282 Filed 7-2-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-16—-AD; Amendment
39-10068; AD 97-14-10]

RIN 2120-AA64
Airworthiness Directives; Gulfstream

Aerospace Corporation Model G-159
(G-1) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Gulfstream Model
G-159 (G-I) airplanes, that currently
requires modification and repetitive
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inspections for cracks in the main
landing gear (MLG) retract cylinder
attachment fittings. This amendment
requires installation of improved
attachment fittings which, when
accomplished, terminates the
requirement for the repetitive
inspections. This amendment is
prompted by the development of a
modification that positively addresses
the identified unsafe condition. The
actions specified by this AD are
intended to prevent failure of the MLG
retract cylinder attachment fitting due to
fatigue cracking. This condition, if not
corrected, could result in the inability to
retract the MLG.

DATES: Effective August 7, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 7,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Gulfstream Aerospace Corporation,
Technical Operations Department, P.O.
Box 2206, M/S D-10, Savannah, Georgia
31402-2206. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Atlanta
Aircraft Certification Office, Small
Airplane Directorate, Campus Building,
1701 Columbia Avenue, Suite 2-160,
College Park, Georgia; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Christina Marsh, Aerospace Engineer,
Airframe and Propulsion Branch, ACE—
117A, FAA, Atlanta Aircraft
Certification Office, Small Airplane
Directorate, Campus Building, 1701
Columbia Avenue, Suite 2-160, College
Park, Georgia 30337-2748; telephone
(404) 305-7362; fax (404) 305—7348.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 67-31-08,
amendment 39-515 (32 FR 16201,
November 28, 1967), which is
applicable to certain Gulfstream Model
G-159 (G-I) airplanes, was published in
the Federal Register on March 6, 1997
(62 FR 10228). The action proposed to
supersede AD 67-31-08 to continue to
require repetitive inspections and
modification of the MLG retract cylinder
attachment fittings, and replacement, if
necessary. It also proposed to require
that the attachment fitting assemblies
eventually be replaced with assemblies
made of steel. Once this replacement is
accomplished, the previously required

modification and inspections may be
terminated.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 146
Gulfstream Model G-159 (G-I) airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 72
airplanes of U.S. registry will be affected
by this AD.

The actions that are currently
required by AD 67-31-08 take
approximately 3 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be $12,960, or
$180 per airplane, per inspection.

The replacement action that is
required by this AD action will take
approximately 45 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$5,400 per airplane. Based on these
figures, the cost impact of the
requirements of this AD on U.S.
operators is estimated to be $583,200, or
$8,100 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)

will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-515 (32 FR
16201, November 28, 1967), and by
adding a new airworthiness directive
(AD), amendment 39-10068, to read as
follows:

97-14-10 Gulfstream Aerospace Corporation
(formerly Grumman): Amendment 39—
10068. Docket 97-NM-16—-AD.
Supersedes AD 67-31-08, Amendment
39-515.

Applicability: Model G-159 (G-I)
airplanes; serial numbers (S/N) 1 through 12
inclusive, 14 through 112 inclusive, 114
through 148 inclusive, 322, and 323; on
which main landing gear cylinder attach
fitting assemblies having part number (P/N)
159WM10276-1 and -2 and balls having P/
N 159WM10277-1 are not installed;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.



Federal Register / Vol. 62, No. 128 / Thursday, July 3, 1997 / Rules and Regulations

35959

To prevent failure of the main landing gear
(MLG) retract cylinder attachment fittings
due to fatigue cracking, which could result in
the inability to retract the MLG, accomplish
the following:

(a) Accomplish the actions specified in
paragraphs (a)(1) and (a)(2) of this AD, at the
times indicated in those paragraphs and in
accordance with Grumman Gulfstream
Customer Bulletin No. 172, dated September
6, 1963.

(1) Beginning November 7, 1967 (the
effective date of AD 67-31-08, amendment
39-515), and prior to each flight, conduct a
visual inspection to detect cracks in the MLG
retract cylinder attachment fittings on the
lower surface of the right-hand and left-hand
wings in the vicinity of the aft end of the
fitting.

(2) Within 25 hours time-in-service after
November 7, 1967, accomplish the actions
specified in paragraphs (a)(2)(i) and (a)(2)(ii)
of this AD:

(i) Conduct a dye penetrant inspection, in
conjunction with at least a 10X magnifying
glass, to detect cracks in the MLG retract
cylinder attachment fittings on the lower
surface of the right-hand and left-hand wings
in the vicinity of the aft end of the fitting.
Repeat this inspection thereafter at intervals
not to exceed 25 hours time-in-service. And

(i) Modify the aft end edges of the fitting
by rounding them off to approximately 1/32"
radius.

(b) If any crack is found during an
inspection required by paragraph (a) of this
AD, prior to further flight, accomplish either
paragraph (b)(1) or (b)(2) of this AD:

(1) Replace the cracked part with a part of
the same part number that has been modified
and inspected in accordance with paragraph
(a) of this AD, in accordance with Grumman
Gulfstream Customer Bulletin No. 172, dated
September 6, 1963. Thereafter, continue the
inspections required by paragraph (a) of this
AD. Or

(2) Replace the fitting assembly with an
assembly having part number (P/N)
159WM10276-1 or -2, and balls having P/N
159WM10277-1. After accomplishing this
replacement, the repetitive inspections of
that fitting required by paragraph (a) of this
AD may be terminated.

(c) Within 400 hours time-in-service after
the effective date of this AD, replace the MLG
retract cylinder attachment fitting assemblies
with assemblies having part numbers (P/N)
159WM10276-1 and -2, and balls having P/
N 159WM10277-1. This replacement
constitutes terminating action for the
inspection requirements of this AD.

(d)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
67-31-08, amendment 39-515, are approved
as alternative methods of compliance with
this AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) The actions shall be done in accordance
with Gulfstream Customer Bulletin No. 172,
dated September 6, 1963. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Gulfstream Aerospace
Corporation, Technical Operations
Department, P.O. Box 2206, M/S D-10,
Savannah, Georgia 31402—-2206. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Atlanta Aircraft
Certification Office, Small Airplane
Directorate, Campus Building, 1701
Columbia Avenue, Suite 2-160, College Park,
Georgia; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(9) This amendment becomes effective on
August 7, 1997.

Issued in Renton, Washington, on June 26,
1997.
S. R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-17283 Filed 7—-2-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-36—AD; Amendment 39—
10062; AD 97-13-02]

RIN 2120-AA64

Airworthiness Directives; Diamond
Aircraft Industries, Inc. Model DA 20—
A1l Airplanes, Serial Numbers 10002
Through 10287

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
97-13-02, which was sent previously to
all known U.S. owners and operators of
Diamond Aircraft Industries, Inc.
(Diamond) Model DA 20-A1l airplanes.
This AD requires fabricating and
installing a placard and inserting
limitations into the airplane’s flight
manual limitations section prohibiting
spin maneuvers until a modification is

installed. This AD results from an
occurrence where a pilot’s shoe jammed
between the rudder control pedal and
the firewall during a spin recovery in a
Canadian registered HOAC-Austria
Model DV 20 KATANA airplane. The
actions specified by this AD are
intended to prevent the pilot’s shoe
from becoming jammed between the
rudder pedal and firewall which could
result in loss of control of the airplane.
DATES: Effective July 14 1997, to all
persons except those to whom it was
made immediately effective by priority
letter AD 97-13-02, issued June 12,
1997, which contained the requirements
of this amendment.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 14,
1997.

Comments for inclusion in the Rules
Docket must be received on or before
August 14, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket 97—-CE—-36—AD,
Room 1558, 601 E. 12th Street, Kansas
City, Missouri 64106.

Service information that applies to
this AD may be obtained from Diamond
Aircraft Industries, Inc., 1560 Crumlin
Sideroad, London, Ontario, Canada N5V
1S2; telephone (519) 4574041,
facsimile (519) 457-4045. This
information may also be examined at
the Rules Docket at the address above,
or at the Office of the Federal Register,
800 North Capitol Street, NW., 7th
Floor, suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Gregory J. Michalik, Senior Aerospace
Engineer, Chicago Aircraft Certification
Office, 2300 East Devon Ave., Des
Plaines, Illinois 60018, telephone (847)
294-7135; facsimile (847) 294-7834

SUPPLEMENTARY INFORMATION:

Discussion

OnJune 12, 1997, the FAA issued
priority letter AD 97-13-02, which
applies to Diamond Model DA 20-Al
airplanes. That AD resulted from an
occurrence where a pilot’s shoe jammed
between the rudder control pedal and
the firewall during a spin recovery in a
Canadian registered HOAC-Austria
Model DV 20 KATANA airplane.
Investigation of the occurrence by
Transport Canada, which is the
airworthiness authority for Canada,
revealed that the pilot’s shoe caught on
the head of a screw protruding from the
firewall just above the rudder control
pedals. There are two screws in this area
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that secure the battery box to the
firewall.

Further examination of the design of
the HOAC-Austria Model DV 20
KATANA airplane indicates that the
potential for jamming of a pilot’s shoe
between the rudder pedal and the
firewall also exists for Diamond Model
DA 20-Al airplanes. The Model DV 20
KATANA is manufactured in Austria,
and is of similar design to the Model DA
20—-A1 which is manufactured in
Canada. The situation can develop
when aggressive full rudder is applied
such as in a spin entry, with
simultaneous placement of the pilot’s
feet high on the toe brakes. The pilot’s
shoe can become jammed between the
rudder pedal and firewall which could
result in loss of control of the airplane.

Relevant Service Information

Diamond Aircraft has issued Alert
Service Bulletin No. DA 20-53-01A,
which specifies procedures for
modifying the rudder control pedal area
with skid plates and countersunk
screws to preclude the pilot’s shoe from
catching on the battery box mounting
screws and thus restricting the
movement of the rudder pedals.

In order to assure the continued
airworthiness of these airplanes in
Canada, Transport Canada has classified
this service bulletin as mandatory and
issued Canadian AD No. CF-97-09,
applicable to Diamond Model DA 20—
Al airplanes, which requires fabricating
and installing a placard and inserting
limitations into the airplane’s flight
manual limitations (AFM) section
prohibiting spin maneuvers until the
above modification is installed.

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
Transport Canada has kept the FAA
informed of the situation described
above.

The FAA’s Determination and
Explanation of the AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Diamond Model DA
20—Al airplanes of the same type
design, the FAA issued priority letter
AD 97-13-02 to prevent the pilot’s shoe
from jamming between the rudder pedal
and firewall which could result in loss
of control of the airplane. The AD
requires fabricating and installing a
placard (with ¥s-inch letters) in the
clear view of the pilot that reads:

“SPINS PROHIBITED”, and amending
the airplane flight manual (AFM)
limitations section to indicate that
spinning is not permitted.

The placard fabrication and AFM
insertion can be accomplished by an
owner/operator holding at least a
private pilot certificate as authorized by
section 43.7 of the Federal Aviation
Regulations (14 CFR 43.7).

In addition, this AD requires
accomplishing a modification to the
rudder control pedal area with skid
plates and countersunk screws at which
time the AFM limitation and the placard
can be removed. The modification is to
be done in accordance with the
instructions in Diamond Alert Service
Bulletin No. DA 20-53-01A, Rev. 0,
dated June 5, 1997.

Determination of the Effective Date of
the AD

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
letters issued on June 12, 1997 to all
known U.S. operators of Diamond
Model DA 20-A1 airplanes. These
conditions still exist, and the AD is
hereby published in the Federal
Register as an amendment to section
39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective as to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting immediate flight safety and,
thus, was not preceded by notice and
opportunity to comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
above. All communications received on
or before the closing date for comments
will be considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments

submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-CE-13—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

97-13-02 Diamond Aircraft Industries,
Inc.: Amendment 39-10062; Docket 97—
CE-36-AD.

Applicability: Model DA 20-A1 airplanes,

serial numbers 10002 through 10287,

certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished, except to those operators
receiving this action by priority letter issued
June 12, 1997, which made these actions
effective immediately upon receipt.

To prevent the pilot’s shoe from becoming
jammed between the rudder pedal and
firewall which could result in loss of control
of the airplane, accomplish the following:

(a) Prior to further flight after the effective
date of this AD, fabricate a placard in ¥s-inch
letters with the words “SPINS
PROHIBITED”, and install this placard in the
airplane cabin within the pilot’s clear view.

(b) Prior to further flight after the effective
date of this AD, insert a copy of this priority
letter AD into the limitations section of the
Airplane Flight Manual (AFM).

(c) Fabricating and installing the placard
and inserting a copy of this AD into the AFM
limitations section may be performed by the
owner/operator holding at least a private
pilot certificate as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), and must be entered into the airplane’s
records showing compliance with this AD in
accordance with section 43.9 of the Federal
Aviation Regulations.

(d) Within the next 30 days after the
effective date of this AD, modify the rudder
control pedal area in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section of Diamond Alert Service Bulletin
No. DA20-53-01A, Rev. 0, dated June 5,
1997.

(e) Accomplishing the modification in
paragraph (d) of this AD eliminates the need
for the placard and AFM limitations
requirements specified in paragraphs (a) and
(b) of this AD.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(9) An alternative method of compliance or
adjustment of the compliance times that

provides an equivalent level of safety may be
approved by the Manager, Chicago Aircraft
Certification Office, 2300 East Devon Ave.,
Des Plaines, Illinois 60018. The request shall
be forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager
Chicago Aircraft Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from Chicago Aircraft Certification
Office.

(h) The modification required by this AD
shall be done in accordance with Diamond
Aircraft Alert Service Bulletin No. DA20-53—
01A, Rev. 0, dated June 5, 1997. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Diamond Aircraft Industries, Inc., 1560
Crumlin Sideroad, London, Ontario, Canada
N5V 1S2. Copies may be inspected at the
FAA, Central Region, Office of the Assistant
Chief Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri, or at the Office
of the Federal Register, 800 North Capitol
Street, NW, suite 700, Washington, DC.

(i) This amendment (39-10062) becomes
effective on July 14, 1997 to all persons
except those persons to whom it was made
immediately effective by priority letter AD
97-13-02, issued June 12, 1997, which
contained the requirements of this
amendment.

Issued in Kansas City, Missouri, on June
26, 1997.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 97-17450 Filed 7-2-97; 8:45 am]
BILLING CODE 4910-13-P

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION

29 CFR Parts 2200, 2203, 2204

Revisions to Procedural Rules
Governing Practice Before the
Occupational Safety and Health
Review Commission

AGENCY: Occupational Safety and Health
Review Commission.

ACTION: Final rule.

SUMMARY: This document makes several
revisions to the procedural rules
governing practice before the
Occupational Safety and Health Review
Commission.

DATES: Effective July 3, 1997.

FOR FURTHER INFORMATION CONTACT: Earl
R. Ohman, Jr., General Counsel, (202)
606-5410, Occupational Safety and
Health Review Commission, 1120 20th
St., N.W., Ninth Floor, Washington, DC
20036-3419.

SUPPLEMENTARY INFORMATION: On March
14, 1997 the Commission published in
the Federal Register several proposed
changes to its Rules of Procedure. 62 FR
12134 (March 14, 1997). The
Commission found the comments
received pursuant to that proposal to be
very helpful. As a result, several
proposals have been modified or
eliminated. The Commission wishes to
thank those who responded for their
time and interest, and the quality of
their comments.

1. Service and Notice

The Commission proposed amending
Rule 7(g) by revising the language in the
form at the end of the rule from “All
pleadings relevant to this matter may be
inspected at:”” to “All papers relevant
* * *” This is a technical change that
conforms the form to the language in the
first paragraph of the rule and should
have no significant impact on
Commission practice. The Commission
received no comments regarding this
change and the Commission adopts the
amendment as proposed.

2. Facsimile Transmission

The Commission proposed amending
Rule 8(f) to allow a document to be filed
with the Commission by facsimile
transmission only when all of the
parties are served by fax. The purpose
of the amendment was to prevent
confusion regarding the time of filing
and, therefore, the applicability of the 3-
day mail box.

All comments addressing this
proposed rule were opposed to the
amendment. The commentators opined
that the Commission is addressing a
nonexistent problem and suggested that
there is no confusion regarding the date
of service when a party is served by
mail and the document filed with the
Commission by fax because dates are
calculated from the time of service on
the parties, not when the document is
received by the Commission. The
commentators also noted that, under the
proposal, faxing would be prohibited
whenever one of the parties (probably a
pro se) does not have a fax machine.

The Commission finds the comments
to be well-taken and it withdraws the
proposed amendment.

3. Claims of Privilege

Currently, Rule 11(c) allows a party
fifteen days to respond to another
party’s claim of privilege. The
Commission proposed amending its rule
to require that the time for responding
to such claims be ten days, the same as
other motions.

While the proposal found no support,
four commentators expressed similar
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objections. The primary objection to the
rule was that by reducing the time a
party has to object to a claim of
privilege, the Commission was
dramatically increasing the likelihood
that the judge would be interjected into
the discovery process because (1) the
parties would no longer have the time
to work out their dispute, and (2) the
requesting party would not have the
time to determine whether any
“privileged” information requested was
sufficiently necessary to require judicial
intervention. Noting that there is no
similar time limit in the Federal Rules,
the commentators suggested that, rather
than reduce the time to object, the
Commission eliminate the time limit in
its entirety. The opposition included
both the Secretary of Labor and
experienced practitioners before the
Commission. In light of these
comments, the Commission will
reconsider whether to keep the current
rule, raise rather than reduce the time
for responding to a claim of privilege, or
eliminate the rule in its entirety.
Accordingly, the proposed amendment
is withdrawn.

4. Opposition to Motions

The Commission proposed amending
Rule 40(a) to require that a moving party
contact the other parties to determine
whether there is any opposition to a
motion.

Several commentators were
concerned about the possible burden the
rule would place on them, especially
where there may be difficulty in
contacting the other party. While the
Commission finds the concern to be
well-taken, it is the Commission’s view
that a rule that requires a moving party
to determine if there is any opposition
would help streamline Commission
practice by allowing judges to rule
quickly on unopposed motions.
However, the proposed rule has been
revised to address the concerns of the
commentators. Accordingly, the moving
party will be required to make
“reasonable efforts” to determine
whether there is any opposition to its
motion.

The Commission was also concerned
with a commentator’s opinion that it
would be a waste of time to determine
whether there are any objections to
motions that would obviously be
opposed. It is the Commission’s view
that attempts to restrict applicability of
the rule to those motions that “might”
encounter opposition would be too
subjective to be effective.

Another commentator was concerned
that the rule would require the moving
party to determine not only if the
motion will be opposed, but also the

nature of the opposition. The concern is
misplaced. The rule does not call on the
moving party to determine the nature of
or grounds for the opposition.

5. Subpoenas

The Commission proposed a hew
Rule 57(b) to explicitly allow subpoenas
to be served either by certified mail with
return receipt, or by leaving a copy of
the subpoena at the named person’s
principal place of business or residence.
Currently, the Commission applies
Federal Rule of Civil Procedure 45(b)(1)
which provides only for personal
service. It is the opinion of the
Commission that any benefit obtained
by requiring personal service does not
justify the additional expense to the
parties.

The proposal was generally supported
by the commentators and the rule is
adopted as proposed. The Commission’s
subpoena forms will be revised to
coincide with new Rule 57(b).

6. Notification of Hearing

The Commission proposed amending
Rule 60 to reduce the minimum time for
a notice of hearing from thirty to twenty
days.

One commentator suggested that the
shorter notice would force employers to
be rushed and ill-prepared for hearing.
Another commentator opined that the
mail time involved would reduce the
effective notice to well below twenty
days.

It is the experience of the Commission
that the current minimum notice period
is rarely invoked. Hearing dates must
comply with the judge’s calendar,
which almost always dictates that more
than 30 days notice be given. Simple
cases, which may have been more
appropriate for an early hearing, are
now often scheduled under E-Z trial
procedures, where the 30-day limitation
does not apply. Accordingly, the
Commission will not reduce the
minimum 30-day notice period for the
initial scheduling of the hearing.

A question, however, arises where the
hearing is being rescheduled. Under the
present rule, at least ten days notice is
required for previously postponed
hearings. The provision does not apply
to rescheduled hearings that have not
been previously postponed.
Accordingly, such cases cannot be
rescheduled in less than thirty days.
The Commission finds that previously
unpostponed hearings should be
rescheduled on the same basis as
previously postponed hearings.
Accordingly, the proposed rule is
revised to allow a minimum of ten days
notice for all rescheduled hearings.

7. Elimination of 20-day Transmittal
Period for Judges’ Decisions

The Commission proposed amending
Rule 90(b)(2) to eliminate the twenty
day transmittal period for Judges’
decisions. This twenty day period was
instituted at a time when the
Commission’s case load was
substantially heavier and the
Commission was burdened by last-
minute petitions for discretionary
review.

One commentator who supported the
idea of eliminating the 20-day period
opined that the period served a useful
purpose by allowing a judge to correct
mistakes or reconsider decisions. This
commentator suggested that the judges’
discretion to use the period is
particularly valuable in large and
complex cases. The Commission
appreciates this observation. However,
it appears that the Commission’s judges
have rarely been asked to reconsider
their decisions during the 20-day
period.

The Secretary strongly opposed the
proposal. Noting that she is a party in
every case, the Secretary suggested that
elimination of the 20-day period would
constitute a special hardship for her
office. The Secretary suggested that the
proposal, if adopted, would not leave
her with sufficient time to make an
informed decision on whether to seek
review. This, she contends, would result
in the filing of preemptive petitions for
review, which might, upon further
review, be withdrawn.

While the Commission appreciates
the Secretary’s schedule problems, it
notes that it has an obligation to decide
cases in a quick and efficient manner.
The Commission also recognizes,
however, that no efficiencies will be
gained by forcing the Secretary into
filing preemptory petitions for review.

Accordingly, in light of the above
comments, the Commission will reduce
the waiting period to 10-days, and will
monitor the impact of this change to
determine whether further reductions in
the waiting period are practical.

8. Number of Copies Submitted to the
Commission

The Commission proposed amending
Rules 8(d)(2), 91(h) and 93(h) to require
that when a case is before the
Commission the original plus eight
copies of a petition for review, brief or
other document be filed. The
Commission has found that the four
copies required under the current rule
are inadequate. As a result, the
Commission spends time and incurs
expense to make the necessary copies.
This amendment would rectify the
situation.
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The only objection to these
amendments was received from the
Secretary who, noting that she would be
affected in every case, was concerned
about the cost to her of the additional
copies. While the Secretary correctly
notes that she is a party in every case
and that the burden and expense of the
extra copies will fall harder on her than
on other parties the Commission
observes that it also is involved in every
case, and must have adequate copies of
every document from both parties.
Therefore, the expense of reproducing
the necessary copies falls even harder
on the Commission. It is the
Commission’s view that the burden of
providing the necessary copies of
documents is properly placed on the
parties. Accordingly, the proposed
amendments are adopted.

9. Amendments to the Commission’s
Rules Implementing the Equal Access to
Justice Act

To conform to recent amendments to
the EAJA, the Commission proposed
amending its EAJA Rule 107 to change
the hourly rate from $75 per hour to
$125 per hour.

The Commission also proposed
amending EAJA Rule 301 to conform to
its decision in Asbestos Abatement
Consultation and Engineering, 15 BNA
OSHC 1252, 1254-56, 1991-93 CCH
OSHD 129,464, pp. 39,731-32 (No. 87—
1522,1991), which held that
applications for EAJA awards must be
received by the Commission within
thirty days of the final order date.

The proposed amendments were well-
received and the Commission adopts
them as proposed.

List of Subjects
29 CFR Part 2200

Hearing and appeal procedures,
Administrative practice and procedure.

29 CFR Part 2203

Sunshine Act, Information, Public
meetings.

29 CFR Part 2204

Administrative practice and
procedure, Equal access to justice.

Text of Amendment

For the reasons set forth in the
preamble, the Occupational Safety and
Health Review Commission amends
Title 29, Chapter XX, Parts 2200, 2203
and 2204 of the Code of Federal
Regulations as follows:

PART 2200—[AMENDED]

1. The authority citation continues to
read as follows:

Authority: 29 U.S.C. 661(g), unless otherwise
noted.

2. Section 2200.7 is amended by
revising paragraph (g) to read as follows:

§2200.7 Service and notice.

In §2200.7(g) remove the words “All
papers relevant to this matter may be
inspected at:”’ and add in their place the
words “All pleadings relevant to this
matter may be inspected at:”

3. Section 2200.8 is amended by
revising paragraph (d)(2) to read as
follows:

§2200.8 Filing.

* * * * *
(d) Number of copies.

* * * * *

(2) If a case is before the Commission
for review, the original and eight copies
of a document shall be filed.

* * * * *

4. Section 2200.40 is amended by
revising the last sentence of paragraph
(a) to read as follows:

§2200.40 Motions and requests.

(a) How to make. * * * Prior to filing
a motion, the moving party shall confer
or make reasonable efforts to confer
with the other parties and shall state in
the motion if any other party opposes or
does not oppose the motion.

* * * * *

5. In §2200.57 paragraphs (b)—(d) are
redesignated (c)—(e) and a new
paragraph (b) is added to read as
follows:

§2200.57 Issuance of subpoenas;
petitions to revoke or modify subpoenas;
right to inspect or copy data.

* * * * *

(b) Service of subpoenas. A subpoena
may be served by any person who is not
a party and is not less than 18 years of
age. Service of a subpoena upon a
person named therein may be made by
service on the person named, by
certified mail return receipt requested,
or by leaving a copy at the person’s
principal place of business or at the
person’s residence with some person of
suitable age and discretion residing
therein.

* * * * *

6. Section 2200.60 is amended by
revising the second sentence to read as
follows:

§2200.60 Notice of hearing; location.

* * *|f a hearing is being
rescheduled, or if exigent circumstances
are present, at least ten days’ notice
shall be given.* * *

7. Section 2200.90 is amended by
revising the first sentence of paragraph
(b)(2) to read as follows:

§2200.90 Decisions of judges.

* * * * *

(b) * ok x

(2) Docketing of Judge’s report by
Executive Secretary. On the eleventh
day after the transmittal of his decision
to the parties, the Judge shall file his
report with the Executive Secretary for
docketing.* * *

* * * * *

8. Section 2200.91 is amended by
revising the first two sentences of
paragraphs (b) and all of paragraph (h)
to read as follows:

§2200.91 Discretionary review; petitions
for discretionary review; statements in
opposition to petitions.

* * * * *

(b) Petitions for discretionary review.
A party adversely affected or aggrieved
by the decision of the Judge may seek
review by the Commission by filing a
petition for discretionary review.
Discretionary review by the Commission
may be sought by filing with the Judge
a petition for discretionary review
within the 10-day period provided by
§2200.90(b)(2).* * *

*

* * * *

(h) Number of copies. An original and
eight copies of a petition or a statement
in opposition to a petition shall be filed.

9. Section 2200.93 is amended by
revising paragraph (h) to read as
follows:

§2200.93 Briefs before the Commission.
* * * * *

(h) Number of copies. The original
and eight copies of a brief shall be filed.
See §2200.8(d)(2).

*

* * * *

§8§2200.11, 2200.57, 2200.67, 2200.101
[Amended]

10. In 882200.11, 2200.57, 2200.67,
and 2200.101 all references to
“subpena’ are revised to read
“subpoena’ and all references to
“subpenas’ are revised to read
“subpoenas’ wherever they appear.

PART 2203—[AMENDED]
1. The authority for Part 2203

continues to read as follows:

Authority: 29 U.S.C. 661(g); 5 U.S.C.
552b(d)(4); 5 U.S.C. 552b(g).

2. Part 2203 is amended as follows:

§2203.3 [Amended]

Section 2203.(b)(10) is revised by
changing the reference to *‘subpena” to
read “‘subpoena.”
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PART 2204—[AMENDED]

1. The authority for Part 2204
continues to read as follows:

Authority: Section 203(a)(1), Pub. L. 96—
481, 94 Stat. 2325 (5 U.S.C. 504(c)(1)); Pub.
L. 99-80, 99 Stat. 183.

2. Section 2204.107 is amended by
revising the first sentence of paragraph
(b) to read:

§2204.107 Allowable fees and expenses.
* * * * *

(b) An award for the fee of an attorney
or agent under these rules shall not
exceed $125 per hour, unless the
Commission determines by regulation
that an increase in the cost of living or
a special factor, such as the limited
availability of qualified attorneys or
agents for Commission proceedings,
justifies a higher fee. * * *

* * * * *

3. Section 2204.301 is revised to read

as follows:

§2204.301 Filing and service of
documents.

An EAJA application is deemed to be
filed only when received by the
Commission. In all other respects, an
application for an award and any other
pleading or document related to an
application shall be filed and served on
all parties to the proceeding in
accordance with 882200.7 and 2200.8,
except as provided in § 2204.202(b) for
confidential financial information.

Dated: June 26, 1997.
Stuart E. Weisberg,
Chairman.
Dated: June 26, 1997.
Daniel Guttman,
Commissioner.
[FR Doc. 97-17381 Filed 7-2-97; 8:45 am]
BILLING CODE 7600-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 946
[VA-104-FOR]

Virginia Abandoned Mine Land
Reclamation Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Virginia abandoned
mine land reclamation plan (hereinafter

referred to as the “Virginia plan’’) under
the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
proposed amendment is intended to
streamline Virginia’s total AMLR plan to
be consistent with the Federal
regulations.

EFFECTIVE DATE: July 3, 1997.

FOR FURTHER INFORMATION CONTACT:

Mr. Robert A. Penn, Director, Big Stone
Gap Field Office, Telephone: (540) 523—
4303.

SUPPLEMENTARY INFORMATION:

I. Background on the Virginia Plan

I1. Submission of the Proposed Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

I. Background on the Virginia Plan

On December 15, 1981, the Secretary
of the Interior conditionally approved
the Virginia program. Background on
the Virginia program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval can be found in the December
15, 1981 Federal Register (46 FR 61085—
61115). Subsequent actions concerning
the conditions of approval and AMLR
program amendments are identified at
30 CFR 946.20 and 946.25.

11. Submission of the Proposed
Amendment

By letter received February 29, 1996
(Administrative Record No. VA-871),
the Virginia Division of Mined Land
Reclamation (DMLR) submitted a
proposed Program Amendment to the
Virginia Program. This amendment is
intended to streamline Virginia’s total
AMLR plan to more closely parallel the
Federal state reclamation plan
information requirements of 30 CFR
884.13.

The proposed revisions to the Virginia
Program concern: the purpose of the
State reclamation program; ranking and
selection; coordination with other
programs; land acquisition, management
and disposal; reclamation on private
land; rights of entry; public
participation policies; organization;
staffing policies; purchasing and
procurement; accounting system;
location of known or suspected eligible
land and water; description of problems
occurring on lands and waters (map);
reclamation proposals; economic base;
aesthetic, historic or cultural, and
recreation values; and endangered and
threatened plant, fish, wildlife and
habitat. The primary purpose of the
amendment is to incorporate the 1990
amendments to SMCRA, and the AMLR
provisions of the Energy Policy Act of

1992, Pub. L. 102-486, 106 Stat. 2776
(1992).

OSM announced receipt of the
proposed amendment in the March 18,
1996, Federal Register (61 FR 10919),
and in the same document opened the
public comment period and provided an
opportunity for a public hearing on the
adequacy of the proposed amendment.
The public comment period closed on
April 17, 1996. No public hearing was
requested, so none was held.

During its review of the amendment,
OSM identified concerns relating to
various sections of the proposed plan
and provided draft comments to the
State (Administrative Record Number
VA-898). OSM representatives met with
DMLR representatives on October 31,
1996, and November 4, 1996, to resolve
comments included in the draft list
prepared by OSM (Administrative
Record Number VA-899).

On November 19, 1996, OSM
conducted a telephone conference with
DMLR representatives, and on
November 20, 1996, OSM
representatives met with DMLR
representatives to continue to resolve
issues in the draft issues list. The results
of the November 19, 1996,
teleconference and the November 20,
1996, meeting, including the changes
proposed by the DMLR to be made to
the Virginia plan submittal, are
documented in the Virginia
Administrative Record Number VA—-
900. In addition, VA-900 contains
copies of the forms (Lien Waiver, Right
of Entry, Claim of Lien, and AML
Complaint Investigation) that the DMLR
uses to implement the Virginia program.
These forms are considered by OSM to
be part of the Virginia plan submittal.

On December 5, 1996, OSM
conducted a telephone conference with
DMLR representatives to resolve the
remaining issues. The results of that
telephone conference are documented at
Administrative Record Number VA—
901.

On December 10, 1996, Virginia
submitted draft language to the U.S.
Fish and Wildlife Service (USFWS) to
address USFWS comments made on
April 4, 1996 (Administrative Record
Number VA-904).

On January 7, 1997, the USFWS
recommended further modifications to
the endangered and threatened species
section of the proposed AMLR plan
amendment wording (Administrative
Record Number VA—905).

On February 6, 1997, OSM provided
USFWS with Virginia’s AMLR plan
language that was revised in response to
USFWS comments on endangered and
threatened species (Administrative
Record Number VA—906).
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On February 10, 1997 (Administrative
Record Number VA-907), OSM met
with DMLR to discuss changes made to
the AMLR plan amendment by Virginia
to address OSM’s comments on the
amendment that were identified in
OSM'’s draft issues list (Administrative
Record Number VA-898).

On February 7, 1997, USFWS
confirmed that DMLR’s draft wording
changes to the endangered and
threatened species section of the
proposed AMLR plan amendment now
includes the modifications proposed by
USFWS (Administrative Record Number
VA-908).

On February 10, 1997, the U.S.
Environmental Protection Agency (EPA)
confirmed that draft wording
modifications to the proposed Virginia
AMLR plan amendment received from
DMLR on November 20, 1996, resolve
EPA’s identified concerns
(Administrative Record Number VA—
909).

On February 14, 1997, OSM proposed
wording changes to DMLR to resolve
OSM concerns regarding sentences
added to the proposed AMLR plan
amendment by DMLR related to
remining (Administrative Records
Number VA-910).

On February 27, 1997, DMLR agreed
to modify that AMLR plan wording to
resolve OSM concerns regarding
sentences added to the proposed AMLR
plan amendment by DMLR related to
remining (Administrative Records
Number VA-911).

By electronic mail correspondence
dated March 5, 1997 (Administrative
Records Number VA-912), Virginia
submitted a revised copy of the
proposed AMLR plan that contains the
changes made to resolve the issues
identified by OSM, the USFWS, and the
EPA.

OSM reopened the public comment
period on March 18, 1997 (52 FR
12776). The written comment period
closed on April 2, 1997.

I11. Director’s Findings

As discussed below, the Director, in
accordance with SMCRA and 30 CFR
884.14 and 884.15, finds that the
proposed plan amendments submitted
by Virginia on February 29, 1996, and
revised on March 5, 1997 and May 8,
1997, and supplemented with
additional materials documented in
Virginia Administrative Record Number
VA-900 and VA-906, meet the
requirements of the corresponding
Federal regulations and is consistent
with SMCRA.

A. Section 884.13(a) Governor’s Letter of
Designation

This section contains a designation by
the Governor of Virginia to the Virginia
Department of Conservation and
Economic Development as the State
agency authorized to implement and
administer the Abandoned Mine
Reclamation Program. The
Commissioner of the Division of Mined
Land Reclamation will be Virginia’s
primary point of contact.

The Director finds this section meets
the requirements of the Federal
regulations at 30 CFR 884.13(a).

B. Section 884.13(b) Legal Opinion

This section contains legal opinions
that the State of Virginia has the legal
authority to implement, administer,
enforce, and amend the Virginia
program.

The Director finds that this section
meets the requirements of the Federal
regulations at 30 CFR 884.13(b).

C. Section 884.13(c)(1) Purpose of the
State Reclamation Program

This section explains that the Virginia
program will provide for the lands and
waters affected by past mining, in order
to restore these lands and waters to a
safe, productive and environmentally
sound use, in accordance with
Virginia’s conservation and land
reclamation policies.

The Director finds that this section
meets the requirements of the Federal
regulations at 30 CFR 884.13(C)(1).

D. Section 884.13(c)(2) Ranking and
Selection

This section provides that the Virginia
program uses a priority system which
recognizes the five abandoned mine
land problem priorities as described in
Title IV, Section 403 of SMCRA. This
section also describes the criteria which
coal lands and water must meet to be
eligible for reclamation activities under
the Virginia program. The specific
details of this section were developed in
cooperation with the U.S.
Environmental Protection Agency.

As subsection entitled “*Acid Mine
Drainage Abatement—Treatment”
provides that Virginia may establish
under State law an interest bearing acid
mine drainage abatement and treatment
fund. The fund will be utilized by
Virginia, in consultation with the
Natural Resources Conservation Service,
to implement acid mine drainage
abatement and treatment plans
approved by the Secretary of the
Interior. This subsection also contains
the minimum criteria that those plans
must meet.

A subsection entitled ““Utilities and
Other Facilities’ provides that the
Virginia program may expend up to 30
percent of the funds granted annually in
accordance with SMCRA for the
purpose of protecting, repairing,
replacing, constructing, or enhancing
eligible facilities relating to water
supplies adversely affected by coal
mining practices. A subsection entitled
“General Selection and Ranking”
provides the specific criteria to be used
to determine whether or not proposed
reclamation will be undertaken and to
assign priorities to projects intended to
meet the same objective. This
subsection also contains site parameter
guidelines that define the terms found
in this section, and an AML water
project evaluation guide. The
parameters and relative weighting
values assigned for use in the site
evaluation matrix and water project
evaluation guide have been developed
by DMLR to reflect the priorities set
forth in Section 403(a) of SMCRA.

A subsection entitled “AML
Emergency Program” states that
provisions for a State emergency
program are provided through Chapter
19, Title 45.1 of the Code of Virginia
(VASMCRA). This subsection also
provides the criteria with which the
Division of Mines, Minerals and Energy
(DMME) will comply while abating
emergency situations.

The Director finds that the provisions
of this section meet the requirements of
the Federal regulations at 30 CFR
884.13(c)(2).

E. Section 884.13(c)(3) Coordination
With Other Programs

This section provides for the
consultation of the Virginia program
with a number of Federal and State
agencies having either a direct or
indirect interest in proposed AML
reclamation projects. Coordination with
Indian tribes is not applicable in
Virginia because there are no Indian
tribes located within Virginia.

The Director finds the provisions of
this section meet the requirements of
the Federal regulations at 30 CFR
884.13(c)(3).

F. Section 884.13(c)(4) Land
Acquisition, Management and Disposal

This section provides for the
acquisition, management, and disposal
of lands by Virginia if the DMME
Director, with advance approval by
OSM, determines in writing that
acquisition of such land is necessary to
successful reclamation.

The Director finds that these
provisions meet the requirements of the
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Federal regulations at 30 CFR
884.13(c)(4) and 879.

G. Section 884.13(c)(5) Reclamation on
Private Land

This section provides the criteria to be
followed when reclamation is to be
carried out on private land. When
reclamation is to be carried out on
private land, the DMME shall adhere to
the regulation governing appraisal and
liens as set forth in Part 480-03-19.882
of the VSMCRA regulations and Section
45.1-264 through 45.1-269 of the Code
of Virginia. Notarized appraisals shall
be obtained in both emergency and non-
emergency situations. Liens may be
placed or waived by the Director of
DMME, against land reclaimed as
directed by Part 480-03-19.882.

The Director finds this section meets
the requirements of the Federal
regulations at 30 CFR 884.13(c)(5) and is
consistent with Part 882.

H. Section 884.13(c)(6) Rights of Entry

This section provides the criteria to be
followed to obtain the rights of entry
onto private lands to conduct
reclamation activities. Prior to entry
onto private lands, written consent from
the owner of record and lessee, or their
authorized agents, will be obtained by
the DMME for its authorized agents or
contractors to enter upon such lands in
order to carry out reclamation activities.
This section also sets forth the
procedures to be followed when written
consent cannot reasonably be obtained.
This section also provides for rights of
entry onto Federal lands.

The Director finds this section meets
the requirements of the Federal
regulations at 30 CFR 884.13(c)(6).

I. Section 884.13(c)(7) Public
Participation Policies

This section provides that the DMLR
will follow the procedures set forth by
the Virginia Administrative Process Act
for publication of all meetings required
to be public under the Freedom of
Information Act. This section also sets
forth the procedures to be followed by
the DMLR regarding public notice of its
participation in the process of obtaining
AMLR program financial grants from
OSM. When there are State reclamation
program amendments, Virginia will use
OSM’s public participation process
rather than have a separate procedure.

The Director finds this section meets
the requirements of the Federal
regulations at 30 CFR 884.13(c)(7).

J. Section 884.13(d)(1) Organization

This section sets forth the
organization of the Virginia program.
The DMLR is divided into three groups:

One administers the AML program, and
the other two groups administer the
Environmental Impacts of Surface Coal
Mining (Title V). The plan describes the
major functions of the AML program
and the Title V program, and includes
a general organizational AML program
flowchart.

The Director finds this section meets
the requirements of the Federal
regulations at 30 CFR 884.13(d)(1).

K. Section 884.13(d)(2) Staffing Policies

This section sets forth the policies to
be followed by the DMME in its
operation of the Virginia program.

The Director finds this section meets
the requirements of the Federal
regulations at 30 CFR 884.13(d)(2).

L. Section 884.13(d)(3) Purchasing and
Procurement

This section sets forth the procedures
to be followed by the DMLR in its
operation of the Virginia program. The
purchasing and procurement system
will conform to the requirements of the
Grants Management Common Rule
codified by the U.S. Department of the
Interior at 43 CFR Part 12, Subpart C
(which superseded the Office of
Management and Budget Circular A—
102, Attachment O), and the Code of
Virginia Public Procurement Act.

The Director finds this section meets
the requirements of the Federal
regulations at 30 CFR 884.13(d)(3).

M. Section 884.13(d)(4) Accounting
System

This section sets forth the accounting
system to be used by the DMLR in
implementing the Virginia program. The
DMLR uses a financial management
system that provides for compliance
with the Grants Management Common
Rule codified by the U.S. Department of
the Interior at 43 CFR Part 12, Subpart
C, Office of Management and Budget
(OMB) Circular No. A—102 (Grants and
Cooperative Agreements to State and
Local Governments), No. A-87 (Cost
Principle for State and Local
Governments), No. A-128 (Single Audit
Act), and all other applicable State and
Federal laws and regulations.

The Director finds this section meets
the requirements of the Federal
regulations at 30 CFR 884.13(d)(4).

N. Section 884.13(e)(1) Location of
Known or Suspected Eligible Lands and
Water (Map)

This section depicts on a map, the
locations of known and suspected pre-
1977 abandoned mine land problems
and eligible post-1977 sites in Virginia.

The Director finds this meets the
requirements of the Federal regulations
at 30 CFR 884.13(1).

O. Section 884.13(e)(2) Description of
Problems Occurring on Lands and
Waters

This section identifies the typical
AML problems in Virginia.

The Director finds this section meets
the requirements of the Federal
regulations at 30 CFR 884.13(e)(2).

P. Section 884.13(e)(3) Reclamation
Proposals

This section sets forth examples of
how the DMLR may address each of the
problems identified in §884.13(¢e)(2) as
occurring on lands and waters of
Virginia.

The Director finds this section meets
the requirements of the Federal
regulations at 30 CFR 884.13(e)(3).

Q. Section 884.13(f)(1) Economic Base

This section sets forth a general
description of the economic base
prevailing in the different geographic
areas of Virginia where reclamation is
planned.

The Director finds this meets the
requirements of the Federal regulations
at 30 CFR 884.13(f)(1).

R. Section 884.13(f)(2) Aesthetic,
Historical or Cultural and Recreation
Values

This section sets forth a general
description of the significant aesthetic,
historical or cultural and recreational
values prevailing in the different
geographic areas of Virginia where
reclamation is planned.

The Director finds this section meets
the requirements of the Federal
regulations at 30 CFR 884.13(f)(2).

S. Section 884.13(f)(4) Endangered and
Threatened Plant, Fish, Wildlife and
Habitat

This section sets forth a general
description of the endangered and
threatened plant, fish, and wildlife and
their habitat prevailing in the different
geographic areas of Virginia where
reclamation is planned. The specific
details of this section were developed in
cooperation with the U.S. Fish and
Wildlife Service.

The Director finds this section meets
the requirements of the Federal
regulations at 30 CFR 884.13(f)(3).

IV. Summary and Disposition of
Comments

Public Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
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amendment. No public comments were
received in response to the public
comment periods that ended on April
17, 1996, and April 2, 1997. Because no
one requested an opportunity to speak
at a public hearing, no hearing was held.

Federal Agency Comments

Pursuant to 884.14(a)(2) and
884.15(a), OSM solicited comments on
the proposed amendment from various
other Federal agencies with an actual or
potential interest in the Virginia plan
(Administrative Record number VA-
872). The U.S. Natural Resources
Conservation Service (NRCS) responded
(Administrative Record Number VA—
875) and stated that the NRCS position
is that the amendments be accepted and
incorporated in the Virginia plan. The
U.S. Department of Labor, Mine Safety
and Health Administration (MSHA)
responded (Administrative Record
Number VA-878) that the amendments
are deemed appropriate since there
appears to be no conflict with MSHA
regulations.

The U.S. Fish and Wildlife Service
(FWS) responded with several
comments. Concerning Rights of Entry
(884.13(c)(6)), the FWS recommended
that, for clarity, on page 33 of the
original submittal, the *‘Secretary of the
Interior” be amended to read “United
States’ Secretary of the Interior. The
FWS also recommended that the last
paragraph of this section be amended to
clarify that Virginia may enter into
agreements with the U.S. Secretary of
the Interior only of Federally owned
lands under the Secretary’s authority,
including but not limited to national
parks and refuges. The FWS also
recommended that Virginia reference
other Federal agencies not under the
Department of the Interior, if their lands
may also be impacted.

The FWS also commented on the
section titled ““Description of Problems
Occurring on Lands and Waters (Map)
(884.13(e)(2)). The FWS commented that
the prioritization of abandoned mine
lands for reclamation under Ranking
Selection Criteria 3 (addressing
degraded land and water resources)
should not be predicated on whether or
not the site is remote. The prioritization
process should, the FWS stated,
consider type and extent of damage,
analysis of further degradation that may
potentially occur, species and habitat
resources present or formerly present
that may be recovered, and the potential
for reclamation.

The FWS commented on the section
titled ““‘Endangered and Threatened
Plants, Fish, Wildlife and Habitat
(884.13(f)(3)). The FWS recommended
that this section be reorganized for

clarity, and provided several
suggestions.

Finally, the FWS requested that
representatives of OSM and DMLR meet
with the FWS to review the procedures
for ensuring that Federally listed species
and their habitat are protected during
the reclamation of abandoned mine
lands and considered during the site
prioritization process.

In response, the Director notes that
OSM discussed with the DMLR and
with the FWS on various occasions (see
“Submission of the Proposed
Amendment’” above) the comments
submitted by FWS. In a meeting held on
July 16, 1996 (see Administrative
Record Number VA-898 and 899), the
OSM, FWS, and DMLR agreed that to
resolve FWS comments on Virginia’s
AMLR Plan amendment by the
following : Clarify language in the last
paragraph of the Rights of Entry section
to reference the U.S. Secretary of the
Interior; Delete the phrases ‘““‘and located
in remote areas’” and “‘in more densely
populated areas” from the Description
of Problems Occurring on Lands and
Waters section; and Rewrite and
reorganize the Endangered and
Threatened Plants, Fish, Wildlife, and
Habitat section of the plan. The Director
notes that these suggested changes were
adopted in the final version of the
Virginia plan. In addition, the FWS
subsequently concurred that with the
changes made by the DMLR concerning
endangered and threatened species, the
AMLR plan amendment now includes
these modifications proposed by FWS in
1997 and discussed on February 5, 1997
(Administrative Record Number VA—
908).

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
the Director is required to obtain the
written concurrence of the
Administrator of EPA with respect to
those provisions of the proposed plan
amendment that relate to air or water
quality standards promulgated under
the authority of the Clean Air Act (42
U.S.C. 7401 et seq.) or the Clean Water
Act (33 U.S.C. 1252 et seq.). The
Director has determined that the
proposed amendments contain no
provisions in these categories and that
EPA’s concurrence is not required.

Pursuant to 732.17(h)(11)(l), OSM
solicited comments on the proposed
amendments from the EPA. The EPA
provided the following comments
(Administrative Record Number VA—
879). Concerning the section titled
“Ranking and Selection (884.13(c)(2)),
the EPA commented that there may be
situations where impacts on water
quality outweigh minor safety related

projects (such as reclaiming unstable
highwalls in remote areas). Health and
safety projects are normally rated ahead
of environmental related projects. EPA
recommended that the State consider
raising some water quality related
projects to higher priority status in those
circumstances where it is warranted.

EPA noted that the site evaluation
matrix shown in Figure 1 provides
relative weighting for funding purposes
for 15 parameters, including water
quality. EPA stated that the relative
weight for water quality appears far too
small and ranks ninth behind even
vegetative cover and surface instability.
EPA recommended that the weighting
factor for water quality be increased
significantly to reflect the growing
emphasis for cleaning up streams
impacted by abandoned mine drainage.

In response, the Director notes that
OSM discussed with the DMLR and
with the EPA on various occasions (see
“*Submission of the Proposed
Amendment’” above) the comments
submitted by EPA. The EPA
subsequently acknowledged that with
the changes made to the AMLR plan by
the DMLR, the concerns identified by
the EPA are resolved (Administrative
Record Number VA-909).

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
solicited comments on the proposed
amendment from the SHPO and ACHP.
No comments were received.

V. Director’s Decision

Based on the above findings, the
Director is approving the proposed
AMLR plan amendment as submitted by
Virginia on February 29, 1996, and
revised on March 5, 1997, and May 8,
1997, and supplemented with
additional materials documented in
Virginia Administrative Record Number
VA-900 and VA-906.

The Federal regulations at 30 CFR
Part 946.25, codifying decisions
concerning the Virginia plan
amendments, are being amended to
implement this decision. This final rule
is being made effective immediately to
expedite the State plan amendment
process and to encourage States to bring
their plans into conformity with the
Federal standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

V1. Procedural Determinations
Executive Order 12866

This proposed rule is exempted from
review by the Office of Management and
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Budget (OMB) under Executive Order
12866 (Regulatory Planning and
Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State and Tribal abandoned mine
land reclamation plans and revisions
thereof since each such plan is drafted
and promulgated by a specific State or
Tribal, not by OSM. Decisions on
proposed abandoned mine land
reclamation plans and revisions thereof
submitted by a State or Tribe are based
on a determination of whether the
submittal meets the requirements of
Title IV or SMCRA (30 U.S.C. 1231-
1243) and 30 CFR Parts 884 and 888.

National Environmental Policy Act

No environmental impact statement is
required for this rule since agency
decisions on proposed State and Tribal
abandoned mine land reclamation plans
and revisions thereof are categorically
excluded from compliance with the
National Environmental Policy Act (42

U.S.C. 4332) by the Manual of the
Department of the Interior (516 DM 6,
appendix 8, paragraph 8.4B(29)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions in the analyses for
the corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 946

Intergovernmental relations, Surface
mining, Underground mining.

Dated: June 16, 1997.
Tim L. Dieringer,

Acting Regional Director, Appalachian
Regional Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VI,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 946—VIRGINIA

1. The authority citation for part 946
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.
2. Section 946.25 is amended in the
table for paragraph (a) by adding a new

entry in chronological order by ““Date of
Final Publication’ to read as follows:

§946.25 Approval of Virginia abandoned
mine land reclamation plan amendments.

Original d D f final . _
stbmission date publication Citation/description
Feb. 29, 1996 ............ July 3, 1997 .............. Revisions to the Virginia State Reclamation Plan corresponding to 30 CFR 884.13(a), (b),
(©)(1), (©)(2), (©)(3), ()(4), (€)(5). (€)(6), (c)(7). (A)(D), (A)(2), (A)(3), (d)(4). (&)(D). (e)(2)
©)3). O, H(2), and (f)(3).

[FR Doc. 97-17403 Filed 7-2-97; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD01-97-048]
RIN 2115-AA97

Safety Zone: Yampol Family Fireworks
Display, Cove Neck, NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on July 4,
1997, for the Yampol Family Fireworks
Display to be held in Oyster Bay and

Cold Spring Harbor, Cove Neck, NY.
This safety zone is needed to protect
persons, facilities, vessels and others in
the maritime community from the safety
hazards associated with this fireworks
display. Entry into this safety zone is
prohibited unless authorized by the
Captain of the Port.

DATES: This regulation is effective on
July 4, 1997, from 9 p.m. until 10 p.m.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander J.A. McCarthy,
Chief of Port Operations, Captain of the
Port, Long Island Sound at (203) 468—
4444,

SUPPLEMENTARY INFORMATION:
Regulatory History

Pursuant to 5 U.S.C. 553, good cause
exists for not publishing a notice of
proposed rulemaking (NPRM) and for
making this rule effective in less than 30
days after Federal Register publication.

The sponsor of the event did not
provide the Coast Guard with the final
details for the event in sufficient time to
publish a NPRM or a final rule 30 days
in advance. The delay encountered if
normal rulemaking procedures were
followed would effectively cancel the
event. Cancellation of this event is
contrary to the public interest since the
fireworks display is for the benefit of the
public.

Background and Purpose

The sponsor, Azurite Corp. LTD., of
Cove Neck, NY, requested that a
fireworks display, be permitted in
QOyster Bay and Cold Spring Harbor,
located directly opposite the Yampol
Marina docks Cove Neck NY, Cove
Neck, NY. This regulation establishes a
temporary safety zone in all waters of
Cove Neck, NY within a 1200 foot
radius of the fireworks launching
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barges. The safety zone is in effect on
July 4, 1997, from 9 p.m. until 10 p.m.
and is necessary to protect the maritime
community from the safety hazards
associated with this fireworks display.
Entry into or movement within this
zone will be prohibited unless
authorized by the Captain of the Port or
his on scene representative.

Regulatory Evaluation

This temporary final rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has not
been reviewed by the Office of
Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
Entry into this zone will be restricted for
a brief period of time on July 4, 1997.
Although this regulation prevents traffic
from transmitting a portion of the
Atlantic Ocean, off Cove Neck, NY, the
effect of this regulation will not be
significant for several reasons: the
duration of the event is limited; the
event is at a late hour; all vessel traffic
may pass to the western side of this
safety zone; and extensive, advance
maritime advisories will be made.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider the economic impact on
small entities of a rule for which a
general notice of proposed rulemaking
is required. ““Small entities”” may
include (1) small businesses and not-for-
profit organizations that are
independently owned and operated and
are not dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000.

For the reasons addressed under the
Regulatory Evaluation above, the Coast
Guard finds that this rule will not have
a significant impact on a substantial
number of small entities. If however,
you think that your business or
organization qualifies as a small entity
and that this rule will have a significant
impact upon your business or
organization, please submit a comment
(see ADDRESSES) explaining why you
think it qualifies and in what way and
to what degree this rule will
economically affect it.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
action under the principles and criteria
contained in Executive Order 12612,
and has determined that this rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of this rule and
concluded that under section 2.B.2.e. of
Commandant Instruction M16475.1B, as
revised by 59 FR 38654, July 29, 1994,
this rule is categorically excluded from
further environmental documentation.

A Categorical Exclusion
Determination and an Environmental
Analysis Checklist are included in the
docket and are available for inspection
or copying at the location indicated
under ADDRESSES. An appropriate
environmental analysis of the fireworks
program will be conducted in
conjunction with the marine event
permitting process.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and recordkeeping
requirements, Security measures,
Waterways.

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04—6 and 160.5;
49 CFR 1.46.

2. A temporary section, 165.T01-048,
is added to read as follows:

§165.T01-CGD1-048 Yampol Family
Fireworks Display, Cove Neck, NY.

(a) Location. The safety zone includes
all waters of Oyster Bay and Cold Spring
Harbor within a 1200 foot radius of the
fireworks barge, located directly
opposite the Yampol Marina docks Cove
Neck NY in Oyster Bay and Cold Spring
Harbor, in Cove Neck, NY, in
approximate position 40°53'17" N,
073°29'44" W. (NAD 1983).

(b) Effective date. This section is
effective on July 4, 1997, from 9 p.m.
until 10 p.m., unless terminated sooner
by the Captain of the Port Long Island
Sound. In case of inclement weather,
this regulation will be effective on July
5, 1997, at the same times.

(c) Regulations. The general
regulations contained in § 165.23 apply.
Dated: June 16, 1997.
P.K. Mitchell,

Captain, U.S. Coast Guard, Captain of the
Port, Long Island Sound.

[FR Doc. 97-17388 Filed 7-2-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 1, 3, and 9
RIN 2900-Al73

Servicemen’s and Veterans’ Group Life
Insurance

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
regulations relating to Servicemen’s and
Veterans’ Group Life Insurance (SGLI/
VGLI) to conform the regulations to
statutory changes. In this regard, the
regulations are amended to reflect the
merger of the Retired Reservist
Servicemen’s Group Life Insurance (RR
SGLI) program into the VGLI program;
to reflect the extension of VGLI coverage
to members separating from the Ready
Reserve; and to rename the SGLI
program as ‘‘Servicemembers’ Group
Life Insurance.”

EFFECTIVE DATE: July 3, 1997.

FOR FURTHER INFORMATION CONTACT:
Jeanne Derrick, Attorney/Advisor,
Insurance Program Administration and
Oversight, Department of Veterans
Affairs Regional Office and Insurance
Center, P.O. Box 8079, Philadelphia, PA
19101; (215) 842-2000, ext. 4277.
SUPPLEMENTARY INFORMATION: The
Veterans’ Insurance Reform Act of 1996,
Pub. L. 104-275, tit. 1V, 110 Stat. 3337,
amended sections 1965, 1967, 1968,
1969 and 1977 of title 38, United States
Code. The amendments provide for the
merger of the Retired Reserve
Servicemen’s Group Life Insurance (RR
SGLI) program into the Veteran’s Group
Life Insurance (VGLI) program; the
extension of VGLI eligibility to members
separating from the Ready Reserve; and
the renaming of the Servicemen’s Group
Life Insurance (SGLI) program to
“*Servicemembers” Group Life
Insurance.” VA, accordingly, hereby
amends 38 CFR parts 1, 3, and 9 to
reflect these statutory changes.

This final rule consists of
nonsubstantive changes and, therefore,
is not subject to the notice and comment
and effective date provisions of 5 U.S.C.
553.
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The Secretary of Veterans Affairs
hereby certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
This final rule will not affect any entity
since it does not contain any substantive
provisions. Therefore, pursuant to 5
U.S.C. 605(b), this amendment is
exempt from the initial and final
regulatory flexibility analysis
requirements of sections 603 and 604.

The Catalog of Federal Domestic
Assistance Program number for this
regulation is 64.103.

List of Subjects
38 CFR Part 1

Administrative practice and
procedure, Claims, Courts, Freedom of
information, Government contracts,
Privacy, Reporting and recordkeeping
requirements.

38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Veterans,
Vietnam.

38 CFR Part 9

Life insurance, Military personnel,
Veterans.

Approved: May 19, 1997.
Jesse Brown,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR parts 1, 3, and 9 are
amended as set forth below:

PART 1—GENERAL PROVISIONS

1. The authority citation for part 1
continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2. Part 1 is amended by removing
“Servicemen’s’” wherever it appears,
and adding, in its place,
“Servicemembers”.

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

3. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

4. Part 3 is amended by removing
“*Servicemen’s’” wherever it appears,
and adding, in its place,
““Servicemembers”.

PART 9—SERVICEMEN’S GROUP LIFE
INSURANCE AND VETERANS" GROUP
LIFE INSURANCE

5. The authority citation for part 9
continues to read as follows:

Authority: 38 U.S.C. 501, 1965-1979,
unless otherwise noted.

6. In 89.2, paragraphs (a) and (b)(1)
are revised to read as follows:

§9.2 Effective date; applications.

(a) The effective date of
Servicemembers’ Group Life Insurance
will be in accordance with provisions
set forth in 38 U.S.C. 1967.

(b) * ok ok

(1) For members whose
Servicemembers’ Group Life Insurance
coverage ceases under 38 U.S.C. 1968
(2)(1)(A) and 38 U.S.C. 1968(a)(4), the
effective date shall be the 121st day after
termination of duty. An application and
the initial premium must be received by
the administrative office within 120
days following termination of duty or
separation or release from such
assignment.

* * * * *

89.8 [Amended]

7. In 89.8, paragraph (b) is amended
by removing 38 U.S.C. 1968 (a)(4)(B)
or”.

8. Part 9 is amended by removing
“Servicemen’s’” wherever it appears,
and adding, in its place,
“Servicemembers”.

[FR Doc. 97-17412 Filed 7-2-97; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AI83

Minimum Income Annuity

AGENCY: Department of Veterans Affairs.

ACTION: Interim rule with request for
comments.

SUMMARY: The Department of Veterans
Affairs (VA) is amending its
adjudication regulations to provide for
payment of the minimum income
annuity, authorized by Pub. L. 92-425
as amended, to certain surviving
spouses. This amendment is necessary
to reflect statutory revisions contained
in the National Defense Authorization
Act for Fiscal Year 1997 that transfers
the responsibility for paying this benefit
from the Department of Defense (DoD)
to VA.

DATES: Effective date: July 1, 1997.

Comment Date: Comments must be
received by VA on or before September
2,1997.

ADDRESSES: Mail or hand deliver written
comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, 810
Vermont Ave., NW, Room 1154,
Washington, DC 20420. Comments
should indicate that they are submitted
in response to “‘RIN 2900-AlI83.”” All
written comments received will be
available for public inspection at the
above address in the Office of
Regulations Management, Room 1158,
between the hours of 8 a.m. and 4 p.m.,
Monday through Friday (except
holidays).

FOR FURTHER INFORMATION CONTACT: John
Bisset, Jr., Consultant, Regulations Staff,
Compensation and Pension Service,
Veterans Benefits Administration, 810
Vermont Avenue, NW, Washington, DC
20420, telephone (202) 273-7230.
SUPPLEMENTARY INFORMATION: Pub. L.
92-425 section 4, 86 Stat. 706, 712
(1972) (10 U.S.C. 1448 note), provides
for payment of a guaranteed minimum
annual income (the so-called minimum-
income-widow annuity, hereinafter
referred to as the minimum income
annuity) to certain surviving spouses of
persons entitled to military retired or
retainer pay at the time of their death.
To be eligible, a person must: (1) Be the
surviving spouse of a military retiree
who died prior to March 24, 1974, (2)
be eligible for VA nonservice-connected
death pension; (3) have annual income
that is less than the maximum annual
rate of pension under 38 U.S.C. 1541(b);
and (4) be ineligible to receive an
annuity under the Survivor Benefit Plan
(10 U.S.C. 1447-1455).

Section 638 of the National Defense
Authorization Act for Fiscal Year 1997,
Pub. L. 104-201, sec. 638, 110 Stat.
2422, 2581, transfers responsibility for
the payment of the minimum income
annuity to the Secretary of Veterans
Affairs from DoD. However, DoD
remains responsible for funding this
benefit and determining basic eligibility.
This transfer is effective on July 1, 1997,
and applies with respect to payments of
benefits for any month after June 1997.

Pub. L. 104-201 also provides that the
minimum income annuity shall not
affect the pension eligibility of the
surviving spouse even though, as a
result of including the amount of the
annuity as pension income, no amount
of pension is due. We interpret this
provision to mean that an individual is
still to be considered “eligible for
pension” from VA for purposes of
determining basic eligibility for the
minimum income annuity even if that
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individual’s income is excessive for VA
pension purposes when the minimum
income annuity is added to any other
countable income.

We are adding a new section, 3.811,
to title 38, Code of Federal Regulations,
to reflect these statutory provisions.

Under DoD procedures (DoD
Financial Management Regulation,
Chapter 10, 91001), the minimum
income annuity is payable to surviving
spouses receiving Spanish-American
War pension without regard to income.
Since the pension paid to survivors of
Spanish-American War veterans under
38 U.S.C. 1536 is not an income-based
program, we will continue to pay the
minimum income annuity to those
beneficiaries in the same manner as
DoD.

Pub. L. 92-425, as amended, specifies
that annual income for minimum
income annuity purposes is to be
determined in the same manner as VA
determines income for pension
purposes. Consistent with that
requirement, we will determine a
beneficiary’s annual income for the
purpose of the minimum income
annuity under the provisions of §§3.271
and 3.272 for beneficiaries receiving
improved pension, or under §8 3.260
through 3.262 for beneficiaries receiving
old law or section 306 pensions, except
that the amount of the minimum income
annuity will be excluded from the
calculation.

38 U.S.C. 5123 requires VA to round
down the amounts of section 306
pension and pension payable under 38
U.S.C. 1521, 1541 and 1542 to the
nearest dollar. There is no similar
requirement in title 10, United States
Code, for computing the minimum
income annuity. Therefore, we will not
round the monthly minimum income
benefit to the nearest whole dollar.

Pub. L. 92-425, as amended, provides
that the amount of the minimum income
annuity is calculated by subtracting the
income of the surviving spouse,
exclusive of VA pension, but including
benefits payable under 10 U.S.C. 1431-
1436 (Retired Servicemen’s Family
Protection Plan (RSFPP)) from the
maximum annual pension rate under 38
U.S.C. 1541(b). Since RSFPP benefits are
countable as income for improved
pension purposes, for beneficiaries
receiving improved pension, VA will
determine the minimum income
annuity payment by subtracting the
annual income for pension purposes
from the maximum annual pension rate
under 38 U.S.C. 1541(b).

Since RSFPP benefits are not
countable income for old law and
section 306 pensions (See 38 CFR
3.261(a)(14)), for beneficiaries receiving

old law and section 306 pensions, VA
will determine the minimum income
annuity payment by reducing the
maximum annual pension rate under 38
U.S.C. 1541(b) by the amount of benefits
payable under the RSFPP, if any, that
the beneficiary receives from DoD and
the annual income for pension
purposes.

VA will recompute the monthly
minimum income annuity payment
whenever there is a change to the
maximum annual rate of pension in
effect under 38 U.S.C. 1541(b) and
whenever there is a change in the
beneficiary’s income.

Since a beneficiary must be eligible
for VA pension in order to be entitled
to the minimum income annuity, if the
beneficiary’s eligibility to nonservice-
connected death pension terminates for
any reason, VA will terminate the
minimum income annuity effective the
same date.

We are making this document
effective on July 1, 1997. The document
contains restatements of statute and
interpretive rules which under the
provisions of 5 U.S.C. 553 are exempt
from prior notice and public comment
and delayed effective date provisions.

The Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
Only VA beneficiaries could be directly
affected. Therefore, pursuantto 5 U.S.C.
605(b), this amendment is exempt from
the initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

(The Catalog of Federal Domestic Assistance
program number is 64.105.)

List of Subjects in 38 CFR Part 3
Administrative practice and
procedure, Claims, Health care,
Individuals with disabilities, Pensions,
Veterans.
Approved: June 4, 1997.
Jesse Brown,
Secretary of Veterans Affairs.
For the reasons set forth in the

preamble, 38 CFR part 3 is amended as
follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A, continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2. Section 3.811 is added to read as
follows:

§3.811 Minimum income annuity.

(a) Eligibility. The minimum income
annuity authorized by Pub. L. 92-425,
as amended, is payable to a person:

(1) Who the Department of Defense
has determined meets the eligibility
criteria of section 4(a) of Pub. L. 92-425,
as amended, other than section 4(a)(1)
and (2); and

(2) Who is eligible for pension under
subchapter I1l of chapter 15 of title 38,
United States Code, or section 306 of the
Veterans’ and Survivors’ Pension
Improvement Act of 1978; and

(3) Whose annual income, as
determined in establishing pension
eligibility, is less than the maximum
annual rate of pension in effect under 38
U.S.C. 1541(b).

(b) Computation of the minimum
income annuity payment.—(1) Annual
income. VA will determine a
beneficiary’s annual income for
minimum income annuity purposes
under the provisions of §§3.271 and
3.272 of this part for beneficiaries
receiving improved pension, or under
§§ 3.260 through 3.262 of this part for
beneficiaries receiving old law or
section 306 pensions, except that the
amount of the minimum income
annuity will be excluded from the
calculation.

(2) VA will determine the minimum
income annuity payment for
beneficiaries entitled to improved
pension by subtracting the annual
income for minimum income annuity
purposes from the maximum annual
pension rate under 38 U.S.C. 1541(b).

(3) VA will determine the minimum
income annuity payment for
beneficiaries receiving old law and
section 306 pensions by reducing the
maximum annual pension rate under 38
U.S.C. 1541(b) by the amount of the
Retired Servicemen’s Family Protection
Plan benefit, if any, that the beneficiary
receives and subtracting from that
amount the annual income for
minimum income annuity purposes.

(4) VA will recompute the monthly
minimum income annuity payment
whenever there is a change to the
maximum annual rate of pension in
effect under 38 U.S.C. 1541(b) and
whenever there is a change in the
beneficiary’s income.

(c) An individual otherwise eligible
for pension under subchapter Il of
chapter 15 of title 38, United States
Code, or section 306 of the Veterans’
and Survivors’ Pension Improvement
Act of 1978, shall be considered eligible
for pension for purposes of determining
eligibility for the minimum income



35972

Federal Register / Vol. 62, No. 128 / Thursday, July 3, 1997 / Rules and Regulations

annuity even though as a result of
adding the amount of the minimum
income annuity authorized under Pub.
L. 92-425 as amended to any other
countable income, no amount of
pension is due.

(d) Termination. Other than as
provided in paragraph (c) of this
section, if a beneficiary receiving the
minimum income annuity becomes
ineligible for pension, VA will terminate
the minimum income annuity effective
the same date.

(Authority: Pub. L. 92-425 as amended (10
U.S.C. 1448 note); Sec. 638, Pub. L. 104-201,
110 Stat. 2581)

[FR Doc. 97-17413 Filed 7-2-97; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81

[Region I, Docket No. 146; NJ23-1-7243(d),
FRL-5852-9]

Designation of Areas for Air Quality
Planning Purposes; State of New
Jersey

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Correcting amendment.

SUMMARY: This document contains a
correction to the direct final approval,
which EPA published on December 7,
1995 (60 FR 62741-62748). Specifically,
this document corrects entries to the
table in section 81.331 of the Code of
Federal Regulations (CFR) for “New
Jersey-Carbon Monoxide’ which were
not made at the time of the final action.
The correction does not affect the
decisions made in the original final
action.

EFFECTIVE DATE: This rule will be
effective July 3, 1997.

FOR FURTHER INFORMATION CONTACT:
Henry Feingersh, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, New
York, New York 10007-1866, (212) 637—
4249.

SUPPLEMENTARY INFORMATION: EPA
published a final action on December 7,
1995 to approve a request by the State
of New Jersey to redesignate to
attainment of the Carbon Monoxide
National Ambient Air Quality Standards
(NAAQS) Camden County and the nine
not classified areas in New Jersey. The
December 7, 1995 final action described
the changes to be made to the table
entitled ““New Jersey-Carbon Monoxide”
in §81.331 of the CFR. However, not all
of the changes were made to the table.
The updated attainment status for
Camden County was made while the
changes for the nine not-classified areas
in New Jersey were not. This
rulemaking, therefore, corrects the table
by including the correct attainment
status for the nine not-classified areas.

Three of these not-classified areas, the
City of Trenton, the City of Burlington
and the Borough of Penns Grove (part),
are located within the Philadelphia-
Wilmington-Trenton Consolidated
Metropolitan Statistical Area (CMSA).
Five of the not-classified areas, the
Borough of Freehold, the City of
Morristown, the City of Perth Amboy,
the City of Toms River and the Borough
of Somerville, are located in the New
York-Northern New Jersey-Long Island
CMSA.. The remaining not-classified
area is the City of Atlantic City, which
is not contained within a CMSA.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995

NEW JERSEY-CARBON MONOXIDE

(Pub. L. 104-4), or require prior
consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or involve
special consideration of environmental
justice related issues as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

Because this action is not subject to
notice-and-comment requirements
under the Administrative Procedure Act
or any other statute, it is not subject to
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of this rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. 804(2).

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks, and
Wilderness areas.

Dated: June 18, 1997.

William J. Muszynski, P.E,
Deputy Regional Administrator.
40 CFR part 81 is amended as follows:

PART 81—[AMENDED]
1. The authority citation for part 81
continues to read as follows:
Authority: 42 U.S.C. 7401-7671q.

Subpart C—Section 107 Attainment
Status Designations

2. In §81.331, the table for “New
Jersey-Carbon Monoxide” is revised to
read as follows:

§81.331 New Jersey.

* * * * *

Designation Classification
Designated area
Datel Type Datel Type
Atlantic City Area:
Atlantic County (part):
The City of Atlantic City .......cccocveriiniienieieeceee e 2/5/96 | Attainment.
Burlington Area:
Burlington County (part):
City Of BUFINGLON ...ttt 2/5/96 | Attainment.
Freehold Area:
Monmouth County (part);
Borough of Freehold ..........cccccooiieiiiiie i 2/5/96 | Attainment.
Morristown Area:
Morris County (part):
City Of MOITISTOWN <...eiiiiiiie it 2/5/96 | Attainment.
New York-N. New Jersey-Long Island Area:
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NEw JERSEY-CARBON MONOXIDE—Continued

Designation Classification
Designated area
Datet Type Datet Type
Bergen COUNLY ......coiiiiiiiiiieiiee ettt snre e | cerineeesieeenns Nonattainment ............ Moderate >12.7ppm.
ESSEX COUNLY .oviriiiiiiiieiee e | cerinee e Nonattainment ............ Moderate >12.7ppm.
HUASON COUNLY ...ttt e e e | eenineeesieeeens Nonattainment ............ Moderate >12.7ppm.
Passaic County (part):
City OF ClIftON ... siee | ebreeeseree e Nonattainment ............ Moderate >12.7ppm.
City Of PAterson .....coceveiiiiiiieiieciecrteeeseeee e | e Nonattainment ............ Moderate >12.7ppm.
City Of PASSAIC ..veeiuviieiiiiieiiiee ettt e e e nine | abreesseneesnnes Nonattainment ............ Moderate >12.7ppm.
UNION COUNLY .ottt sine | eeenneenineenieeas Nonattainment ............ Moderate >12.7ppm.
Penns Grove Area:
Salem County (part):
Borough of Penns Grove. Those portions within 100 yards 2/5/96 | Attainment.
of the intersections of U.S. Route 130 and County Roads
675 & 607.
Perth Amboy Area:
Middlesex County (part):
City of Perth AmbBOY .......ccociiiiiiiie e 2/5/96 | Attainment.
Philadelphia-Camden County Area:
CamAEN COUNLY ..ooiiiiiiieiiieie ettt 2/5/96 | Attainment.
Somerville Area:
Somerset County (part):
Borough of Somerville ..., 2/5/96 | Attainment.
Toms River Area:
Ocean County (part):
City Of TOMS RIVET .oviiiiiiee et see e ste e sean e 2/5/96 | Attainment.
Trenton Area:
Mercer County (part):
City Of TreNON ...eeiiiiie it 2/5/96 | Attainment.

AQCR 043 NJ NY Connecticut Interstate (Remainder of) ...................

Middlesex County (part):
Area outside of Perth Amboy
Monmouth County (part):
Area outside of Freehold
Morris County (part):
Area outside of Morristown
Passaic County (part):
Area outside Clifton, Paterson, and Passaic
Somerset County (part):
Area outside of Somerville
AQCR 045 Metro. Philadelphia Interstate (Remainder of)

Burlington County (part):
Area outside Burlington
Gloucester County
Mercer County (part):
Area outside Trenton
Salem County (part):
Area outside Penns Grove Area
AQCR 150 New Jersey INtrastate ...........ccccceeeeriveenriirenieenesreee e

Atlantic County (part):
Area outside Atlantic City
Cape May County
Cumberland County
Ocean County (part):
Area outside Toms River
AQCR 151 NE PA—Upper Delaware Valley

Hunterdon County
Sussex County
Warren County

Unclassifiable/Attain-
ment.

Unclassifiable/Attain-
ment.

Unclassifiable Attain-
ment.

Unclassifiable/Attain-
ment.

1This date is November 15, 1990, unless otherwise noted.
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[FR Doc. 97-17476 Filed 7-2-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-5851-8]

National Oil and Hazardous
Substances Contingency Plan;
National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of deletion of the
Southside Sanitary Landfill Superfund
Site from the National Priorities List
(NPL).

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Southside Sanitary Landfill Site in
Indiana from the National Priorities List
(NPL). The NPL is Appendix B of 40
CFR part 300 which is the National QOil
and Hazardous Substances Contingency
Plan (NCP), which EPA promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended.
This action is being taken by EPA and
the State of Indiana, because it has been
determined that Responsible Parties
have implemented all appropriate
response actions required. Moreover,
EPA and the State of Indiana have
determined that remedial actions
conducted at the site to date remain
protective of public health, welfare, and
the environment.

EFFECTIVE DATE: July 3, 1997.

FOR FURTHER INFORMATION CONTACT:
Dion Novak at (312) 886—4737 (SR-6)),
Remedial Project Manager or Gladys
Beard at (312) 886-7253, Associate
Remedial Project Manager, Superfund
Division, U.S. EPA—Region V, 77 West
Jackson Blvd., Chicago, IL 60604.
Information on the site is available at
the local information repository located
at: The Indianapolis Public Library, 40
East St. Clair Street, Indianapolis, IN
46204 and the Indiana Department of
Environmental Management (IDEM),
Office of Environmental Response, 2525
North Shadeland Avenue, (2nd Floor),
Indianapolis, IN 46219. Requests for
comprehensive copies of documents
should be directed formally to the
Regional Docket Office. The contact for
the Regional Docket Office is Jan
Pfundheller (H-7J), U.S. EPA, Region V,
77 W. Jackson Blvd., Chicago, IL 60604,
(312) 353-5821.

SUPPLEMENTARY INFORMATION: The site to
be deleted from the NPL is: Southside

Sanitary Landfill Site located in
Indianapolis, Indiana. A Notice of Intent
to Delete for this site was published
May 14, 1997 (62 FR 26463). The
closing date for comments on the Notice
of Intent to Delete was June 12, 1997.
EPA received no comments and
therefore no Responsiveness Summary
was prepared.

The EPA identifies sites which appear
to present a significant risk to public
health, welfare, or the environment and
it maintains the NPL as the list of those
sites. Sites on the NPL may be the
subject of Hazardous Substance
Response Trust Fund (Fund-) financed
remedial actions. Any site deleted from
the NPL remains eligible for Fund-
financed remedial actions in the
unlikely event that conditions at the site
warrant such action. Section
300.425(e)(3) of the NCP states that
Fund-financed actions may be taken at
sites deleted from the NPL in the
unlikely event that conditions at the site
warrant such action. Deletion of a site
from the NPL does not affect responsible
party liability or impede agency efforts
to recover costs associated with
response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: June 20, 1997.

David Ullrich,
Acting Regional Administrator, U.S. EPA,
Region V.

40 CFR part 300 is amended as
follows:

PART 300—[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp.; p.351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp.; p. 193.

Appendix B—[Amended]

2. Table 1 of Appendix B to part 300
is amended by removing the Site
“Southside Sanitary Landfill,
Indianapolis, Indiana”.

[FR Doc. 97-17186 Filed 7-2-97; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CC Docket No. 96-149; FCC 97-142]
Regulatory Treatment of LEC Provision

of Interexchange Services Originating
in the LEC’s Local Exchange Area

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Second Report and Order
in CC Docket No. 96-149 and Third
Report and Order in CC Docket No. 96—
61 (Order) addresses issues concerning
market definition, the regulatory
treatment of Bell Operating Companies’
(BOCs) and independent local exchange
carriers’ (LECs) provision of in-region
long distance and international services,
and separation requirements for the
BOCs’ and independent LECs’ provision
of out-of-region long distance services.
This action taken by the Commission
will further the pro-competitive,
deregulatory objectives of the
Telecommunications Act of 1996 (1996
Act) by eliminating unnecessary
regulation that is currently imposed on
BOCs and, in certain circumstances, on
independent LECs.

EFFECTIVE DATE: This final rule, which
contains information collection
requirements, shall become effective
September 11, 1997, following OMB
approval, unless FCC publishes a timely
document in the Federal Register
changing the effective date of the rule.

FOR FURTHER INFORMATION CONTACT:
Katherine Schroder, Attorney, Policy
and Program Planning Division,
Common Carrier Bureau, (202) 418—
1580. For additional information
concerning the information collections
contained in this Order contact Dorothy
Conway at (202) 418-0217, or via the
Internet at dconway@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order
adopted April 17, 1997, and released
April 18, 1997, as modified by
Regulatory Treatment of LEC Provision
of Interexchange Services Originating in
the LEC’s Local Exchange Area; Policy
and Rules Concerning the Interstate,
Interexchange Marketplace, CC Docket
Nos. 96-149, 96-61, Order on
Reconsideration, FCC 97-229 (released
June 26, 1997) (Reconsideration Order).
In the Reconsideration Order, the
Commission makes the following minor
modifications to the Order to clarify
language and make minor corrections:
(1) The Commission makes minor
modifications to paragraphs 173 and
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188 of the Order to correct and clarify
the meaning of these paragraphs; (2) the
Commission amends 47 CFR 64.1903(c)
adopted in the Order so that it is
consistent with the text of the Order; (3)
the Commission amends paragraph 226
of the Final Regulatory Analysis in the
Order to be consistent with the changes
made to paragraph 173; (4) the
Commission extends the effective date
of the Order in the ordering clauses to
comply with the requirements of the
Paperwork Reduction Act of 1995,
Public Law 104-13, 109 Stat. 163
(1995); (5) in the ordering clauses and
rules, the Commission redesignates
subpart Q to subpart T in part 64 of title
47 of the Code of Federal Regulations;
and (6) the Commission modifies the
rules published in Appendix B of the
Order to correct minor typographical
and numbering errors.

The full text of the Order (as released
on April 18, 1997) and the
Reconsideration Order is available for
inspection and copying during normal
business hours in the FCC Reference
Center, 1919 M St., N.W., Room 239,
Washington, D.C. The complete text of
the Order (as released on April 18, 1997)
may also be obtained through the World
Wide Web at http://www.fcc.gov/
Bureaus/Common Carrier/Orders/fcc97—
142.wp, and the complete text of the
Reconsideration Order may be obtained
through the World Wide Web at http:/
/www.fce.gov/Bureaus/Common
Carrier/Orders/fcc97-229.wp. The
complete text of the Order (as released
on April 18, 1997) and the
Reconsideration Order may also be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., (202) 857-3800, 2100 M
St., N.W., Suite 140, Washington, D.C.
20037.

This Order contains new or modified
information collections subject to the
Paperwork Reduction Act of 1995
(PRA). It has been submitted to the
Office of Management and Budget
(OMB) for review under the PRA. OMB,
the general public, and other federal
agencies are invited to comment on the
proposed or modified information
collections contained in this
proceeding. The Commission
inadvertently omitted specifically
including the collections and their
burdens in the PRA portion of the notice
of proposed rulemaking in CC Docket
No. 96-149 (61 FR 39397 (July 29,
1996)).

Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act, this Order contains a
Final Regulatory Flexibility Analysis
which is set forth in Section VI. The

Commission performed a
comprehensive analysis of the Order
with regard to small entities and small

incumbent LECs. This analysis includes:

(1) A statement of the need for and
objectives of this Order and the
regulations contained within; (2) a
summary and analysis of the significant
issues raised in response to the initial
regulatory flexibility analysis; (3)
description and estimates of the number
of small entities and small incumbent
LECs affected by this Order; (4)
summary analysis of the projected
reporting, recordkeeping, and other
compliance requirements; and (5)
description of the steps taken by the
Commission to minimize the significant
economic impact of this Order on small
entities and small incumbent LECs,
including the significant alternatives
considered and rejected.

The regulations adopted in this Order
are necessary to implement the
provisions of the 1996 Act.

Paperwork Reduction Act

This Order contains new or modified
information collection. The
Commission, as part of its continuing
effort to reduce paperwork burdens,
invites the general public and OMB to
comment on the information collections
contained in this Order, as required by
the Paperwork Reduction Act of 1995,
Public Law 104-12. Written comments
by the public on the information
collections are due August 4, 1997.
OMB notification of action is due
September 2, 1997. Comments should
address: (a) Whether the new or
modified collection of information is
necessary for the proper performance of
the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents including the use of
automated collection techniques or
other forms of information technology.

OMB Approval Number: None.

Title: Separate Affiliate Requirement
for Independent Local Exchange Carrier
(LEC) Provision of International,
Interexchange Services (47 CFR
64.1901-64.1903).

Form NO.: N/A.

Type of Review: New collection.

Respondents: Business or other for-
profit.

Public reporting burden for the
collection of information is estimated as
follows:

Annual
: No. of re- hour
Informatti|8rr]1 collec- spondents burden
(approx.) per re-
sponse
Maintaining books | Approximately 6,056

of account of 10.
independent
LEC's inter-
national, inter-
exchange affili-
ate separate
from LEC's
local exchange
and other activi-
ties

Total annual Burden: 60,560 burden
hours for all respondents.

Estimated Costs Per Respondent:
$100,300.

Needs and Uses: The Commission
imposes the recordkeeping collection to
ensure that independent LECs providing
international, interexchange services
through a separate affiliate are in
compliance with the Communications
Act, as amended, and with Commission
policies and regulations.

Synopsis of Order
I. Introduction

1. In February 1996, the
“Telecommunications Act of 1996
became law. Telecommunications Act of
1996, Public Law 104-104, 110 Stat. 56
(1996 Act), codified at 47 U.S.C. 88151
et seq. (Hereinafter, all citations to the
1996 Act will be to the 1996 Act as it
is codified in the United States Code.)
The 1996 Act amended the
Communications Act of 1934
(Communications Act). The intent of
this legislation is “‘to provide for a pro-
competitive, de-regulatory national
policy framework designed to accelerate
rapidly private sector deployment of
advanced telecommunications and
information technologies and services to
all Americans by opening all
telecommunications markets to
competition.” In this rulemaking and
related proceedings, the Commission is
adopting policies necessary to achieve
the pro-competitive, deregulatory goals
of the 1996 Act.

2.Upon enactment, the 1996 Act
permitted the Bell Operating Companies
(BOCs) (for purposes of this proceeding,
we adopt the definition of the term
“Bell Operating Company” contained in
47 U.S.C. §153(4)) to provide
interLATA services that originate
outside of their regions. See 47 U.S.C.
§271(b)(2). The Modification of Final
Judgment (MFJ), which ended the
government’s antitrust suit against
AT&T, and which resulted in the
divestiture of the BOCs from AT&T,



35976

Federal Register / Vol. 62, No. 128 / Thursday, July 3, 1997 / Rules and Regulations

prohibited the BOCs from providing
interLATA services. See United States
v. Western Elec. Co., 552 F. Supp. 131,
214 n.316 (D.D.C. 1982); United States
v. Western Elec. Co., 552 F. Supp. 131
(D.D.C. 1982), aff'd sub nom. Maryland
v. United States, 460 U.S. 1001 (1983);
see also United States v. Western Elec.
Co., Civil Action No. 82-0192 (D.D.C.
Apr. 11, 1996) (vacating the MFJ). For
purposes of this proceeding, we adopt
the definition of the term “‘in-region
state” that is contained in 47 U.S.C.
§271(i)(1). We note that section 271(j)
provides that a BOC’s in-region services
include 800 service, private line service,
or their equivalents that terminate in an
in-region state of that BOC and that
allow the called party to determine the
interLATA carrier, even if such services
originate out-of-region. Id. § 271(j). The
1996 Act defines “interLATA services”
as “‘telecommunications between a
point located in a local access and
transport area and a point located
outside such area.” 47 U.S.C. §153(21).
Under the 1996 Act, a ‘‘local access and
transport area”” (LATA) is ‘‘a contiguous
geographic area (A) established before
the date of enactment of the (1996 Act)
by a (BOC) such that no exchange area
includes points within more than 1
metropolitan statistical area,
consolidated metropolitan statistical
area, or State, except as expressly
permitted under the AT&T Consent
Decree; or (B) established or modified
by a (BOC) after such date of enactment
and approved by the Commission.”” 47
U.S.C. §153(25). LATAS were created as
part of the MFJ’s “plan of
reorganization.” United States v.
Western Elec. Co., 569 F. Supp. 1057
(D.D.C. 1983), aff’d sub nom. California
v. United States, 464 U.S. 1013 (1983).
Pursuant to the MFJ, “all BOC territory
in the continental United States [was]
divided into LATAs, generally centering
upon a city or other identifiable
community of interest.” United States v.
Western Elec. Co., 569 F. Supp. 990, 993
(D.D.C. 1983). On March 25, 1996, the
Commission released a Notice of
Proposed Rulemaking (61 FR 14717
(April 3, 1996) initiating a review of its
regulation of interstate, domestic,
interexchange telecommunications
services in light of the passage of the
1996 Act and the increasing competition
in the interexchange market over the
past decade. Among other things, the
Commission asked whether it should
modify or eliminate the separation
requirements imposed on independent
local exchange carriers (LECs) (exchange
telephone companies other than the
BOCs) as a condition for non-dominant
treatment of their interstate, domestic,

interexchange services originating
outside their local exchange areas. We
use the term “‘independent LECs” to
refer to both the independent LECs and
their affiliates. The Commission also
sought comment on whether, if it
modifies or eliminates these separation
requirements for independent LECs, it
should apply the same requirements to
BOC provision of out-of-region
interstate, domestic, interexchange
services. In a recent order addressing
BOC provision of interLATA services
originating out-of-region, we considered
whether, on an interim basis, BOC
provision of out-of-region services
should remain subject to dominant
carrier regulation. See Bell Operating
Company Provision of Out-of-Region
Interstate, Interexchange Services, (61
FR 35964 (July 9, 1996)) (Interim BOC
Out-of-Region Order) recon. pending.
We concluded, inter alia, that, on an
interim basis, if a BOC provides out-of-
region domestic, interstate,
interexchange services offered through
an affiliate that satisfies the separation
requirements imposed on independent
LECs in the Competitive Carrier Fifth
Report and Order (49 FR 34824
(September 4, 1984)), we would remove
dominant carrier regulation for such
services. Id. at 1 2.

Thus, we currently apply the same
regulatory treatment to the BOCs’
provision of out-of-region, domestic,
interstate, interexchange services as we
apply to the independent LECs’
provision of those services. The
Commission also proposed to revise the
relevant product and geographic market
definitions for purposes of determining
whether a carrier should be regulated as
dominant or non-dominant in the
provision of interstate, domestic,
interexchange services. Interexchange
NPRM at 11141-42. In the Interexchange
NPRM, the Commission also raised
issues relating to: implementation of the
rate averaging and rate integration
requirements in section 254(g) of the
Communications Act; detariffing for
domestic services of non-dominant
interexchange carriers; and the current
prohibition against bundling customer
services equipment with the provision
of interstate, interexchange services by
non-dominant interexchange carriers.
On August 7, 1996, we issued a Report
and Order implementing the rate
averaging and rate integration
requirements. See Policy and Rules
Concerning the Interstate, Interexchange
Marketplace; Implementation of Section
254(g) of the Communications Act of
1934, as amended (61 FR 42558 (August
16, 1996)) (Rate Integration Order). On
October 31, 1996, we issued a Second

Report and Order which eliminates

§ 203 tariff filing requirements for
interstate, domestic, interexchange
services by nondominant interexchange
carriers and orders all nondominant
interexchange carriers to cancel their
tariffs for those services within nine
months from the effective date of the
Order. Policy and Rules Concerning the
Interstate, Interexchange Marketplace;
Implementation of Section 254(g) of the
Communications Act of 1934 (61 FR
59340 (November 22, 1996)) (Tariff
Forbearance Order), stayed pending
judicial review, MCI Telecom. Corp. v.
FCC, No. 96-1459 (D.C. Cir. Feb. 13,
1997). See also Policy and Rules
Concerning the Interstate, Interexchange
Marketplace: Guidance Concerning
Implementation as a Result of the Stay
Order of the U.S. Court of Appeals for
the D.C. Circuit, CC Docket No. 96-61,
Public Notice, DA 97-493 (rel. March 6,
1997). In the Tariff Forbearance Order,
we stated our intent to issue a Further
Notice of Proposed Rulemaking that will
address the continued applicability of
the prohibitions against the bundling of
both CPE and enhanced services with
interstate, interexchange services by
non-dominant interexchange carriers.
Id. at 7118.

3. The 1996 Act conditions the BOCs’
entry into in-region, interLATA service
on their compliance with certain
provisions of section 271 of the Act.
Under section 271, we must determine,
among other things, whether the BOC
has complied with the safeguards
imposed by section 272 and our rules
promulgated thereunder. 47 U.S.C.
§271(d)(3)(B). The Commission also
must find that the interconnection
agreements or statements approved by
the appropriate state commission under
section 252 satisfy the competitive
checklist contained in section
271(c)(2)(B), and that the BOC'’s entry
into the in-region interLATA market is
‘“‘consistent with the public interest,
convenience and necessity.” Id.
§8271(d)(3)(A), (d)(3)(C). For purposes
of section 271, such interconnection
agreements must be made with a
facilities-based competitor that meets
specified criteria. 1d. §271(c)(1)(A). In
acting on a BOC’s application for
authority to provide in-region
interLATA services, the Commission
must consult with the Attorney General
and give substantial weight to the
Attorney General’s evaluation of the
BOC'’s application. Id. §271(d)(2)(A). In
addition, the Commission must consult
with the applicable state commission to
verify that the BOC complies with the
requirements of section 271(c). Id.
§271(d)(2)(B). Section 272 requires,



Federal Register / Vol. 62, No. 128 / Thursday, July 3, 1997 / Rules and Regulations

35977

among other things, that a BOC provide
in-region, interLATA service through a
separate affiliate that meets the
requirements of section 272(b).

4. 0On July 18, 1996, we released a
Notice of Proposed Rulemaking (61 FR
39397 (July 29, 1996)) in which we
sought comment on the non-accounting
separate affiliate and nondiscrimination
safeguards in section 272. We also
sought comment on whether we should
alter the dominant carrier classification
that under our current rules would
apply to in-region, interstate, domestic,
interLATA services provided by the
BOCs’ section 272 interLATA affiliates
(BOC interLATA affiliates). For
convenience, we use the term “BOC
interLATA affiliates” to refer to the
separate affiliates established by the
BOCs, in conformance with section
272(a)(1), to provide in-region,
interLATA services. Although we
referred to these affiliates as “BOC
affiliates’ in the NPRM, our findings in
this Order apply only to affiliates
established in conformance with section
272(a)(1). Further, we sought comment
on whether we should modify our
existing rules for regulating the
provision of in-region, interstate,
domestic, interexchange services by an
independent LEC. For purposes of this
proceeding, we have defined an
independent LEC’s “in-region services”
as telecommunications services
originating in the independent LEC’s
local exchange areas or 800 service,
private line service, or their equivalents
that: (1) Terminate in the independent
LEC’s local exchange areas, and (2)
allow the called party to determine the
interexchange carrier, even if the service
originates outside the independent
LEC’s local exchange areas. Id. at 4
n.12 Finally, we invited comment on
whether we should apply the same
regulatory treatment to the BOC
interLATA affiliates’ and independent
LECs’ provision of in-region,
international services that we apply to
their provision of in-region, interstate,
domestic, interLATA services and in-
region, interstate, domestic
interexchange services, respectively. We
recently adopted rules to implement the
section 272 non-accounting separate
affiliate and nondiscrimination
safeguards. On the same day, we
adopted rules to implement the
accounting safeguards in sections 260
and 271 through 276.

5. This Order addresses the market
definition and dominant/non-dominant
classification issues raised in the
Interexchange NPRM and the Non-
Accounting Safeguards NPRM. With
respect to market definition, we adopt
the approach proposed in the NPRMs.

Specifically, we revise our current
product and geographic market
definitions in accordance with the 1992
Merger Guidelines. We conclude that
we should define as a relevant product
market any interstate, domestic, long
distance service for which there are no
close substitutes, or a group of services
that are close demand substitutes
(Demand substitutability identifies all of
the products or services that consumers
view as substitutes for each other, in
response to changes in price. For
example, if, in response to a price
increase for orange juice, consumers
instead purchase apple juice, apple
juice would be considered a demand
substitute for orange juice.) for each
other, but for which there are no other
close demand substitutes. In places
where we use the term “‘long distance
services,” we mean interstate, domestic
or international, interLATA services
provided by the BOC interLATA
affiliates and interstate, domestic or
international, interexchange services
provided by independent LECs,
respectively. We define the relevant
geographic market for interstate,
domestic, long distance services as all
possible routes that allow for a
connection from one particular location
to another particular location (i.e., a
point-to-point market). We conclude,
however, that when a group of point-to-
point markets exhibit sufficiently
similar competitive characteristics (i.e.,
market structure), we can aggregate such
markets, rather than examine each
individual point-to-point market
separately. Therefore, if we conclude
that the conditions for a particular
service in any point-to-point market are
sufficiently representative of the
conditions for that service in all other
domestic point-to-point markets, then
we will examine aggregate data, rather
than data particular to each domestic
point-to-point market. With respect to
the BOC interLATA affiliates and
independent LECs, however, we
conclude that we should analyze point-
to-point markets that originate in-region
separately from those point-to-point
markets that originate out-of-region to
determine whether the BOC affiliates’ or
independent LECs’ market power in
local exchange and exchange access
services results in market power in the
interexchange market. We note that, in
some cases, it may be necessary to focus
specifically on the termination point
because the local exchange carrier that
serves the end-user customer will
necessarily have market power with
regard to that customer.

6. We also conclude that a BOC
interLATA affiliate should be classified

as dominant only if we find that it has
the ability profitably to raise and sustain
prices of in-region, interstate, domestic,
interLATA services significantly above
competitive levels by restricting its own
output. Dominant carriers are subject to
more stringent regulation than non-
dominant carriers, including price cap
regulation, when specified by
Commission order, and tariff filing
notice periods of 14, 25 or 120 days. See
supra Y 12 for more detail on the
regulatory distinctions between
dominant and non-dominant
interexchange carriers. In light of the
requirements established by, and
pursuant to, sections 271 and 272,
together with other existing Commission
rules, we conclude that the BOCs will
not be able to use, or leverage, their
market power in the local exchange or
exchange access markets to such an
extent that their section 272 interLATA
affiliates could profitably raise and
sustain prices of in-region, interstate,
domestic, interLATA services
significantly above competitive levels
by restricting the affiliate’s own output.
We also conclude that regulating BOC
in-region interLATA affiliates as
dominant carriers generally would not
help to prevent improper allocations of
costs, discrimination by the BOCs
against rivals of their interLATA
affiliates, or price squeezes by the BOCs
or the BOC interLATA affiliates.
Although certain aspects of dominant
carrier regulation may address these
concerns, we conclude that the burdens
they would impose on competition,
competitors, and the Commission
outweigh any potential benefits. As a
result, we classify the BOC interLATA
affiliates as non-dominant in the
provision of in-region, interstate,
domestic, interLATA services.

7. We also classify the independent
LECs as non-dominant in the provision
of in-region, interstate, domestic,
interexchange services, because the
independent LECs do not have the
ability profitably to raise and sustain
prices of in-region, interstate, domestic,
interexchange services above
competitive levels by restricting their
own output of these services. We
conclude, however, that the
independent LECs’ control of local
exchange and exchange access facilities
potentially enables them to misallocate
costs from their in-region, interexchange
services, discriminate against rivals of
their interLATA affiliates, and engage in
other anticompetitive conduct. We
therefore require the independent LECs
to provide their in-region, interstate,
domestic, interexchange services
through separate affiliates that satisfy
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the separation requirements adopted in
the Competitive Carrier Fifth Report and
Order, 79 (1984). Nevertheless, we give
companies providing in-region,
interexchange services on an integrated
basis one year from the date of release
of this order to comply with the
Competitive Carrier Fifth Report and
Order separation requirements. See
infra section 11.B.

8. In addition, we adopt the same
regulatory treatment of the BOC
interLATA affiliates’ and independent
LECs’ provision of in-region,
international services, as we adopt for
their provision of in-region, interstate,
domestic, interLATA and in-region,
interstate, domestic, interexchange
services, respectively. Accordingly, we
will classify each BOC interLATA
affiliate or independent LEC affiliate as
non-dominant in the provision of in-
region, international services, unless it
(or its parent) is affiliated within the
meaning of §63.18(h)(1)(i) of the rules,
with a foreign carrier that has the ability
to discriminate against rivals of its U.S.
affiliate through control of bottleneck
services or facilities in a foreign market.
In that case, we will apply section
63.10(a) of the rules to determine
whether to regulate the BOC interLATA
affiliate or independent LEC affiliate as
a dominant carrier in its provision of
service between the United States and
that foreign market. In doing so, we
emphasize that there is more than one
basis for finding a U.S. carrier dominant
in the provision of international
services. The separate issue of whether
a BOC interLATA affiliate, an
independent LEC affiliate, or any other
U.S. carrier should be regulated as
dominant in the provision of
international services because of the
market power of an affiliated foreign
carrier in a foreign destination market
was addressed by the Commission last
year in the Foreign Carrier Entry Order.
Market Entry and Regulation of Foreign-
affiliated Entities (60 FR 67332
(December 29, 1995)) (Foreign Carrier
Entry Order), recon. pending. See also
Regulation of International Common
Carrier Services (57 FR 57964
(December 8, 1992)) 119-24 (1992)
(International Services Order). The
Foreign Carrier Entry Order maintained
a separate framework adopted in the
International Services Order for
regulating U.S. international carriers
(including BOCs or independent LECs
ultimately authorized to provide in-
region international services) as
dominant on routes where an affiliated
foreign carrier has the ability to
discriminate in favor of its U.S. affiliate
through control of bottleneck services or

facilities in the foreign destination
market. No carriers are exempt from this
policy to the extent they have foreign
affiliations. Section 63.10(a) of the
Commission’s rules provides that: (1)
carriers having no affiliation with a
foreign carrier in the destination market
are presumptively non-dominant for
that route; (2) carriers affiliated with a
foreign carrier that is a monopoly in the
destination market are presumptively
dominant for that route; (3) carriers
affiliated with a foreign carrier that is
not a monopoly on that route receive
closer scrutiny by the Commission; and
(4) carriers that serve an affiliated
destination market solely through the
resale of an unaffiliated U.S. facilities-
based carrier’s switched services are
presumptively non-dominant for that
route. We will require the independent
LECs to provide in-region international
services through separate affiliates that
satisfy the Competitive Carrier Fifth
Report and Order separation
requirements, consistent with the
requirements we apply to their
provision of in-region, interstate,
domestic, interexchange services. In the
Non-Accounting Safeguards Order, we
concluded that the section 272
safeguards apply to the BOCs’ provision
of in-region, international services. Non-
Accounting Safeguards Order at 1 58.

9. Finally, we consider whether we
should modify or eliminate the
separation requirements imposed on the
BOCs and independent LECs as a
condition for non-dominant treatment of
their provision of out-of-region
interstate, domestic, interexchange
services. We conclude that those
requirements are unnecessary, and we
therefore eliminate the separation
requirements as a condition for non-
dominant treatment of the BOCs’ and
independent LECs’ provision of out-of-
region, interstate, domestic,
interexchange services.

10. The actions we take in this
proceeding will further the pro-
competitive, deregulatory objectives of
the 1996 Act by eliminating
unnecessary regulation that is currently
imposed on interexchange carriers
affiliated with BOCs and independent
LECs. Although we are classifying these
carriers as non-dominant with respect to
their provision of in-region and out-of-
region long distance services, as
summarized above, we recognize that,
as long as these carriers retain market
power in providing local exchange and
exchange access services, they will have
some incentive and ability to
misallocate costs to local exchange and
exchange access services, to
discriminate against their long distance
competitors, and to engage in other

anticompetitive conduct. We conclude,
however, that the regulatory structure
we adopt today will continue the
process of enhancing competition in all
telecommunications markets as
envisioned by the 1996 Act.

11. Background

11. Between 1979 and 1985, the
Commission conducted the Competitive
Carrier proceeding, in which it
examined how its regulations should be
adapted to reflect and promote
increasing competition in
telecommunications markets. In a series
of orders, the Commission distinguished
between two kinds of carriers—those
with market power (dominant carriers)
and those without market power (non-
dominant carriers). In the Competitive
Carrier Fourth Report and Order (48 FR
52452 (November 18, 1983)), the
Commission defined market power
alternatively as ‘““the ability to raise
prices by restricting output’ and as “the
ability to raise and maintain price above
the competitive level without driving
away so many customers as to make the
increase unprofitable.” The 1992
Department of Justice/Federal Trade
Commission Merger Guidelines
similarly define market power as *‘the
ability profitably to maintain prices
above competitive levels for a
significant period of time.”” 1992 Merger
Guidelines, at 20,570. The Commission
recognized that, in order to assess
whether a carrier possesses market
power, one must first define the relevant
product and geographic markets. In the
Competitive Carrier proceeding, the
Commission relaxed its tariff filing and
facilities authorization requirements for
non-dominant carriers and focused its
regulatory efforts on constraining the
ability of dominant carriers to exercise
market power.

12. Our rules define a dominant
carrier as one that possesses market
power, and a hon-dominant carrier as a
carrier not found to be dominant (i.e.,
one that does not possess market
power). Under our rules, non-dominant
carriers are not subject to rate
regulation, and currently may file tariffs
that are presumed lawful on one day’s
notice and without cost support. Tariff
Filing Requirements for Nondominant
Carriers (60 FR 52865 (October 11,
1995)). As previously discussed, we
adopted mandatory detariffing for
nondominant interexchange carriers in
the Tariff Forbearance Order, but that
Order has been stayed pending judicial
review. See supra n. 8. Non-dominant
carriers are also subject to streamlined
section 214 requirements. In contrast,
dominant interexchange carriers are
subject to price cap regulation, when
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specified by Commission order, and
must file tariffs on 14, 45, or 120 days’
notice, with cost support data for above-
cap and out-of-band tariff filings, and
with additional information for new
service offerings. We note that effective
February 1997, a local exchange carrier
may file with the Commission a new or
revised charge, classification,
regulation, or practice on a streamlined
basis. Unless the Commission takes
action under 47 U.S.C. § 204(a)(1), any
charge, classification, regulation, or
practice shall be deemed lawful and
shall be effective 7 days (in the case of
a rate reduction) or 15 days (in the case
of a rate increase) after the date on
which it is filed with the Commission.
47 U.S.C. §204(a)(3). See also
Implementation of Section 402(b)(1)(A)
of the Telecommunications Act of 1996
(62 FR 5757 (February 7, 1997)).
Dominant domestic carriers must also
obtain specific prior Commission
approval to construct a new line or to
acquire, lease or operate any line, as
well as to discontinue, reduce, or impair
service. We note that the Commission
has simplified this process to permit a
carrier to file an annual “‘blanket”
Section 214 application for all
construction planned for the year. See
id. §63.06. Moreover, pursuant to
section 402(b)(2)(A) of the 1996 Act, the
Commission is required to ““permit any
common carrier . . . to be exempt from
the requirements of Section 214 of the
1934 Act for the extension of any line.”
We are addressing the implementation
of section 402(b)(2)(A), including the
issue of what constitutes an “‘extension
of any line,” in a separate proceeding.
See Implementation of Section
402(b)(2)(A) of the Telecommunications
Act of 1996 (62 FR 4965 (February 3,
1997)). Finally, we note that the
Commission has eliminated prior
approval requirements to add, modify,
or delete circuits on authorized
international routes as they apply to
U.S. international carriers that are
regulated as dominant for reasons other
than having foreign carrier affiliations.
In addition, such dominant carriers are
required to obtain prior Commission
approval to discontinue, reduce, or
impair service on a particular route and
notify the Commission of the
conveyance of international cable
capacity. See Streamlining the
International Section 214 Authorization
Process and Tariff Requirements (61 FR
15724 (April 9, 1996)), 1150, 77, 80-81
(Streamlining Order).

13. In the Competitive Carrier First
Report and Order (45 FR 76148
(November 18, 1980)), the Commission
classified LECs and pre-divestiture

AT&T as dominant, with respect to both
local exchange and interstate long
distance services, and therefore subject
to the “full panoply” of then-existing
Title Il regulation. In light of increasing
competition in the interstate, domestic,
interexchange telecommunications
market, and evidence that AT&T no
longer possessed the ability to control
price unilaterally, the Commission
reclassified AT&T as a non-dominant
carrier in that market. Motion of AT&T
Corp. to be Reclassified as a Non-
Dominant Carrier, Order, 11 FCC Rcd
3271 (1996) (AT&T Reclassification
Order), recon. pending. In contrast, the
Commission classified MCI, Sprint, and
other “‘specialized common carriers” as
non-dominant carriers.

14. In the Competitive Carrier Fourth
Report and Order, the Commission
determined that interexchange carriers
affiliated with independent LECs would
be regulated as non-dominant
interexchange carriers. In the
Competitive Carrier Fifth Report and
Order, the Commission clarified that an
“affiliate” of an independent LEC was
‘“a carrier that is owned (in whole or in
part) or controlled by, or under common
ownership (in whole or in part) or
control with, an exchange telephone
company.” The Commission further
clarified that, in order to qualify for
non-dominant treatment, the affiliate
providing interstate, interexchange
services must: (1) Maintain separate
books of account; (2) not jointly own
transmission or switching facilities with
its affiliated exchange telephone
company; and (3) acquire any services
from its affiliated exchange telephone
company at tariffed rates, terms and
conditions. Competitive Carrier Fifth
Report and Order, 98 FCC 2d at 1198,
99. The Commission noted that “[a]n
affiliate qualifying for nondominant
treatment is not necessarily structurally
separated from an exchange telephone
company in the sense ordered in the
Second Computer Inquiry.. . .” The
Commission added that any interstate,
interexchange services offered directly
by an independent LEC (rather than
through a separate affiliate) or through
an affiliate that did not satisfy the
specified conditions would be subject to
dominant carrier regulation.

15. In the Competitive Carrier Fifth
Report and Order, the Commission also
addressed the possible entry of the
BOCs into interstate, interLATA
services in the future:

The BOCs currently are barred by the [MFJ]
from providing interLATA services. . . . If
this bar is lifted in the future, we would
regulate the BOCs’ interstate, interLATA
services as dominant until we determined
what degree of separation, if any, would be

necessary for the BOCs or their affiliates to
qualify for nondominant regulation.

In this Order, we revisit the question
of the appropriate regulatory treatment
of BOCs and independent LECs in the
provision of long distance services.

I11. Market Definition
A. General Application

1. Background

16. In order to determine that a
particular carrier or group of carriers
possesses market power, (The 1992
Merger Guidelines define market power
as “‘the ability profitably to maintain
prices above competitive levels for a
significant period of time.”” 1992 Merger
Guidelines at 20,570-71. ““Sellers with
market power also may lessen
competition on dimensions other than
price, such as product quality, service,
or innovation.” Id. at 20,571, note 6.) it
is first necessary to define the relevant
product and geographic markets. In the
Competitive Carrier proceeding, the
Commission found, for purposes of
assessing the market power of
interexchange carriers, that: ““(1)
Interstate, domestic, interexchange
telecommunications services comprise
the relevant product market, and (2) the
United States (including Alaska,
Hawaii, Puerto Rico, U.S. Virgin Islands,
and other U.S. offshore points)
comprises the relevant geographic
market for this product, with no other
relevant submarkets.” In the
Interexchange NPRM, the Commission
proposed to reexamine and refine the
market definitions adopted in the
Competitive Carrier proceeding. In the
Non-Accounting Safeguards NPRM, the
Commission proposed to apply this new
approach to market definition in
assessing the market power of BOC
interLATA affiliates and independent
LECs in their provision of interstate,
domestic, long distance services.

17. In the Interexchange NPRM, the
Commission asked whether it should
adopt more sharply focused market
definitions than those adopted in the
Competitive Carrier proceeding to
provide us with a more refined
analytical tool for evaluating market
power. To establish a more narrowly-
focused approach that more accurately
reflects the realities of the marketplace
and is flexible enough to accommodate
unigque market situations, the
Commission tentatively concluded that
it should follow the approach for
defining relevant markets contained in
the 1992 Merger Guidelines. As the
Commission noted in the Interexchange
NPRM, the market definition approach
taken in the 1992 Merger Guidelines has
been recognized increasingly by courts
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and scholars as an important tool in
assessing market power.

2. Comments

18. Several commenters agree with
our proposal to reexamine the product
and geographic market definitions
adopted in the Competitive Carrier
proceeding. Some emphasize that
redefining the market would aid in
determining whether BOC interLATA
affiliates and independent LECs possess
market power with respect to their
provision of long distance services.
Other commenters recognize the more
general benefit in providing the
Commission with a more refined and
flexible analytical tool to evaluate
whether any carrier possesses market
power in the long distance marketplace.

19. Although it generally supports a
reexamination of the relevant market
definitions, Sprint argues that it is not
readily apparent whether more
particularized definitions would
represent an improvement over the
broader definitions adopted in the
Competitive Carrier proceeding. Sprint
urges the Commission to continue to use
the definitions adopted in the
Competitive Carrier proceeding and to
examine the issue, in light of the 1992
Merger Guidelines, on a case-by-case
basis only.

20. In general, the BOCs oppose the
Commission’s proposal to redefine the
product and geographic markets
adopted in the Competitive Carrier
proceeding. They argue that BOC entry
into interLATA services should not
serve as a basis to reconsider the
relevant market definitions and that it
would be unreasonable to isolate
portions of the national market to
analyze the market power of new
entrants when a single national market
has been used to assess the market
power of incumbent interexchange
carriers. BellSouth cautions that any
change in the market definitions will
also require the Commission to
reconsider previous decisions based on
the existing definitions. SBCand U S
West assert that the fast-changing
telecommunications marketplace may
render modifications in the market
definitions quickly obsolete. SBC claims
that the 1992 Merger Guidelines were
never intended to serve as a basis for
determining whether or how to regulate
a market or to establish a rationale for
disparate regulation of market
participants. USTA argues that a market
definition based only on demand
conditions, omitting supply factors and
competitive conditions, could result in
an inaccurate finding of significant
market power.

21. Although Ameritech does not
disagree with the Commission’s
proposal to use the 1992 Merger
Guidelines to define relevant markets, it
claims that it would be impractical and
unnecessary to define each and every
product and geographic market. If the
Commission adopts its proposed
approach, however, Ameritech asks that
the Commission clarify that the 1992
Merger Guidelines will be used to assess
market power for other services,
including interstate access services.

22. AT&T argues that the definitions
adopted in the Competitive Carrier
proceeding are appropriate for
determining whether carriers, other than
those that control the local bottleneck,
possess market power in interexchange
services because supply substitutability
and the widespread pervasiveness of
ubiquitous calling plans demonstrate
that there is a single, national market for
such services. AT&T emphasizes that
the 1992 Merger Guidelines provide
support for the existing market
definitions, rather than the
Commission’s proposed new approach,
because the 1992 Merger Guidelines
recognize the importance of supply
substitutability in defining relevant
markets and advocate aggregate market
descriptions where production
substitution among a group of products
is nearly universal among the firms
selling one or more of those products, as
is the case in the telecommunications
industry.

23. The Department of Justice (DOJ)
contends that it is not necessary for the
Commission to adopt a precise
definition of the relevant markets
involved in the provision of a BOC
interLATA affiliate’s interLATA
services and that the Commission
should refrain from doing so at this
time. To the extent the Commission
chooses to define markets in this
proceeding, however, DOJ urges the
Commission to be mindful of the
different objectives of defining markets
for purposes of regulation and antitrust
enforcement. DOJ asserts that, while the
approach proposed by the Commission
in the Interexchange NPRM for defining
relevant markets is ‘‘not unreasonable,”
changes in the telecommunications
industry may require the Commission to
define markets more precisely in the
future and that it may be inappropriate
to address this issue at this time. DOJ
Aug. 30, 1996 Reply at 20. Although
DOJ, like AT&T, believes that the market
definition is irrelevant in assessing the
market power of BOC interLATA
affiliates, its conclusion is based on its
assessment that the BOC interLATA
affiliates will not be able to exercise, at
least in the near term, the type of market

power targeted by dominant carrier
regulation. Id. at 16-17.

24. MFS argues that the 1992 Merger
Guidelines are too generic to apply to
the telecommunications industry and
should not be used to redefine the
appropriate product and geographic
markets. MFS argues, for example, that
while the 1992 Merger Guidelines
contemplate industries in which goods
are substitutable, the
telecommunications services market is
made up of services that are not
substitutes, but rather essential inputs
used by competitors. In addition, MFS
claims that the 1992 Merger Guidelines
are not well-suited to highly segmented
industries, such as the
telecommunications industry, which is
segmented into residential, business,
peak, off-peak, local, toll and access
services. This market segmentation,
MFS claims, makes it possible for
dominant firms to engage in predatory
cross-subsidization between market
segments. MFS further contends that,
while the 1992 Merger Guidelines focus
on geographic factors and pricing issues,
measuring market power in the
telecommunications industry requires
consideration of such non-pricing issues
as physical collocation, interconnection,
and the allocation of telephone
numbers. Finally, MFS argues that the
focus on demand substitutability in the
1992 Merger Guidelines results in an
inaccurate measurement of market
power in the telecommunications
industry because the monopolists or
near-monopolists that control the local
exchange and exchange access market
may foreclose competition by raising the
price of an essential facility they
provide to competitors without also
raising the price of the service they sell
to end-users.

3. Discussion

25. We conclude that the 1992 Merger
Guidelines provide an appropriate
analytical framework for defining
relevant markets in order to assess
market power in the interstate,
domestic, long distance marketplace.
We disagree with those commenters that
claim that the 1992 Merger Guidelines
are inapplicable in a regulatory setting
or are based on generalized market
concepts that are inapplicable to the
telecommunications industry. We find
that the 1992 Merger Guidelines are
based on fundamental and widely-
applicable economic principles, such as
principles of demand and supply
substitution. Supply substitutability
identifies all productive capacity that
can be used to produce a particular
good, whether it is currently being used
to produce that good or to produce some
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other, even unrelated, good. For
example, if a factory that is producing
desks could be converted quickly and
inexpensively to the production of
wheelbarrows, then the owner of that
factory should be considered a potential
producer of wheelbarrows. That does
not mean, however, that desks and
wheelbarrows are in the same relevant
product market. As previously noted,
demand substitutability identifies all of
the products or services that consumers
view as substitutes for each other, in
response to changes in price. For
example, if, in response to a price
increase for orange juice, consumers
instead purchase apple juice, apple
juice would be considered a demand
substitute for orange juice. Accordingly,
we reject MFS’s contention that the
telecommunications industry is so
unique that the 1992 Merger Guidelines
are inapplicable. MFS’s concern that, by
relying on the 1992 Merger Guidelines,
the Commission will only consider
demand-based factors in assessing
market power is unfounded. As
discussed supra, although we will rely
on demand substitutability in defining
relevant markets, market definition is
only one component in assessing market
power. The 1992 Merger Guidelines are
intended to guide DOJ and the FTC in
their analysis of mergers taking place in
any industry, not only mergers in
particular industries.” These guidelines
outline the present enforcement policy
of the Department of Justice and the
Federal Trade Commission (the
“Agency’’) concerning horizontal
acquisitions and mergers (‘‘mergers’’)
subject to section 7 of the Clayton Act,
to section 1 of the Sherman Act, or to
section 5 of the FTC Act.” 1992 Merger
Guidelines at p. 20,569-3. The
economic principles contained in the
1992 Merger Guidelines are not limited
to an analysis of particular types of
markets, but rather are broadly drawn to
accommodate virtually all marketplace
characteristics.We note that there is a
recognition in the 1992 Merger
Guidelines that they will be applied to
**a broad range of possible factual
circumstances.” 1992 Merger Guidelines
at p. 20,569-3. In fact, DOJ agrees that
“[t]he Commission’s market definition,
like market definition under the
antitrust laws, should be guided by the
basic economic principles that inform
competitive analysis and market
definitions under the DOJ Merger
Guidelines.” We acknowledge that, in
its comments, DOJ notes that the
different objectives of regulation and
antitrust enforcement may affect the
application of the market definition in
those contexts. We agree and realize that

the markets defined in a particular
antitrust suit may reach different
results. DOJ does not argue, however,
that the fundamental concepts and
principles espoused in the 1992 Merger
Guidelines apply only in the merger
context.

26. We conclude that we should
revise our product and geographic
market definitions to follow the
approach taken in the 1992 Merger
Guidelines. Most commenters do not
appear to articulate serious
disagreements with the fundamental
economic principles on which we base
our revised approach to defining the
relevant product and geographic
markets. Rather, they appear to focus
their concerns on the impact that this
new approach may have on specific
assessments of market power. We
believe that our market power analysis,
including our approach to defining the
relevant product and geographic
markets, should not be formulated by
focusing on end-results, but instead
should be focused on the application of
sound economic principles and
analysis. As a result, we conclude that
the product and geographic market
definitions defined in the Competitive
Carrier proceeding should be refined to
follow the approach taken in the 1992
Merger Guidelines in order to ensure
that our market power assessments are
based on the most accurate, up-to-date,
and generally accepted economic
principles relating to market analysis.
As new carriers enter the long distance
marketplace and as the
telecommunications marketplace
changes in the face of increased
competition, the flexibility inherent in
our new approach to defining the
relevant product and geographic
markets enables us to make a more
accurate measurement of market power
than before by accounting for unique
carrier characteristics that could impact
the dynamics of the marketplace. For
example, potential new entrants to the
long distance marketplace, such as
BOCs, utility companies, and cable
companies, possess different
characteristics that could impact, inter
alia, the types of services offered in the
long distance marketplace and the
method in which long distance services
are priced. For example, many new
carriers have begun entering the long
distance market by targeting particular
types of customers or by targeting
customers in particular areas, suggesting
that carriers do not view the interstate,
domestic, long distance market as a
single national market or as a single
market of interchangeable and
substitutable services.

27. In contrast to some commenters,
we find that supply substitutability (As
previously noted, supply
substitutability identifies all productive
capacity that can be used to produce a
particular good, whether it is currently
being used to produce that good or to
produce some other, even unrelated,
good.) should not be used to define
relevant markets, but rather should be
used to determine which providers are
currently serving, or potentially could
be serving, a relevant market only after
that market has been identified. As the
1992 Merger Guidelines note, “[o]nce
defined, a relevant market must be
measured in terms of its participants
and concentration. Participants include
firms currently producing or selling the
market’s products in the market’s
geographic area. In addition,
participants may include other firms
depending on their likely supply
responses to a ‘small but significant and
nontransitory’ price increase. A firm is
viewed as a participant if, in response
to a ‘small but significant and
nontransitory’ price increase, it likely
would enter rapidly into production or
sale of a market product in the market’s
area, without incurring significant sunk
costs of entry and exit. Firms likely to
make any of these supply responses are
considered to be ‘uncommitted’ entrants
because their supply response would
create new production or sale in the
relevant market and because that
production or sale could be quickly
terminated without significant loss.”
1992 Merger Guidelines at p. 20,572. We
conclude that our market definitions
should be based solely on demand
substitutability considerations. As
previously noted, demand
substitutability identifies all of the
products or services that consumers
view as substitutes for each other, in
response to changes in price. This
conclusion accords with the 1992
Merger Guidelines, which state that,
“market definition focuses solely on
demand substitution factors—i.e.,
possible consumer responses. Supply
substitution factors—i.e., possible
production responses—are considered
elsewhere in the Guidelines in the
identification of firms that participate in
the relevant market and the analysis of
entry.”

28. Under the 1992 Merger
Guidelines, market power is determined
by delineating both the product and
geographic market in which power may
be exercised and, then, identifying those
firms that are current suppliers and
those firms that are potential suppliers
in that particular market. Therefore, in
determining whether a carrier is able to
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exercise market power in the provision
of a particular service or group of
services or within a particular area, we
must consider two issues. First, in the
case of the relevant product market, we
must consider whether, if all carriers
raised the price of a particular service or
group of services, customers would be
able to switch to a substitute service
offered at a lower price. With respect to
the relevant geographic market, we must
consider whether, if all carriers in a
specified area raised the price of a
particular service or group of services,
customers would be able to switch to
the same service offered at a lower price
in a different area. Second, with respect
to supply substitutability, we must
consider whether, if a carrier raised the
price of a particular service or group of
services, other carriers, currently not
offering that service or group of services,
would have the incentive and the ability
to begin provisioning a substitute
service quickly and easily. For example,
if we were assessing the market power
of a carrier providing long distance
service from Miami, and determined
that another carrier currently providing
service in Los Angeles would also begin
providing service from Miami if the
price of the service in Miami were to
increase, we would consider the impact
of the Los Angeles carrier’s potential
entry into Miami in assessing the market
power of the Miami carrier. This does
not mean, however, that customers in
Miami consider long distance service
offered in Los Angeles as a substitute for
service offered in Miami. Therefore,
long distance service offered in Miami
and long distance service offered in Los
Angeles would not be considered as
services in the same relevant geographic
market. By following the approach taken
in the 1992 Merger Guidelines, we will
continue to weigh supply
substitutability as an important factor in
assessing market power, but we will not
use it as a factor in defining the relevant
product and geographic markets.

29. We acknowledge that the
approach to defining relevant markets
that we adopt in this proceeding departs
from the approach adopted in the
Competitive Carrier proceeding and
applied in the AT&T Reclassification
Order. For the reasons discussed herein,
we believe these more refined
definitions are now necessary. To the
extent that various parties argue that our
new approach is contrary to our
decision in the AT&T Reclassification
Order, it is well-established that the
Commission may change approaches as
long as it provides a reasoned
explanation for doing so. Should any
modifications be necessary to decisions

reached in the AT&T Reclassification
Order, they will be addressed, as
necessary, in further proceedings. We
emphasize, however, that, because
market definition is only one step in
assessing market power, changes made
in the approach to defining relevant
markets will not necessarily produce
different assessments of market power.

30. We also reject the argument that
we should not revise the product and
geographic market definitions because
of the dynamic changes taking place in
the long distance marketplace. To the
contrary, we believe that these changes
in the long distance marketplace
provide a compelling reason to modify
our approach to defining the relevant
product and geographic markets. Our
new approach to defining relevant
markets will be consistently applied, yet
contain inherent flexibilities, so that our
assessment of market power will always
be based on a particular carrier’s or
group of carriers’ unique market
situation. For example, in recognition
that certain carriers may control discrete
facilities in specific geographic areas,
target particular types of customers, or
provide specialized services, our new
market definitions allow us to examine
the relevant product and geographic
markets at the level of detail necessary
to make a more accurate assessment of
market power than under the
Competitive Carrier definitions. We find
that the definitions developed in the
Competitive Carrier proceeding would
not provide us with sufficient flexibility
to account for the impact such unique
market situations may have on assessing
market power because these definitions
are too broad to analyze markets at the
necessary level of detail. At the time the
Commission defined the relevant
product and geographic markets in the
Competitive Carrier proceeding,
telecommunications services were
provided primarily by a single national
carrier. Under such a regulatory model,
the use of a simplified definition of
relevant markets did not significantly
hinder our analysis of market power.
Today, in light of the dramatic changes
that have been occurring in the long
distance marketplace, particularly those
brought on by the passage of the
Telecommunications Act of 1996, with
many firms competing to provide more
specialized and regionalized long
distance services to different types of
customers, more detailed market
definitions are needed to assess market
power more accurately and to pinpoint
the particular markets where that power
is or could be exercised.

B. Product Market Definition

1. General Approach to Product Market
Definition

a. Background

31. In the Competitive Carrier
proceeding, the Commission defined the
relevant product market as “all
interstate, domestic, interexchange
telecommunications services . . . with
no relevant submarkets.” In the
Interexchange NPRM, we tentatively
concluded that we should refine our
analysis and define as a relevant
product market any domestic, interstate,
interexchange service for which there
are no close demand substitutes or any
group of services that are close
substitutes for each other but for which
there are no other close demand
substitutes. Recognizing, however, that
delineating all relevant product markets
would be administratively burdensome
and that the Commission has previously
found that there is substantial
competition with respect to most
interstate, domestic, interexchange
services, the Commission tentatively
concluded that we generally should
address the question of whether a
specific domestic, interstate,
interexchange service, or group of
services, constitutes a separate product
market only where there is credible
evidence suggesting that there is or
could be a lack of competitive
performance with respect to a particular
service or group of services. We asked
commenters to evaluate this new
approach and to suggest any other
possible approaches.

b. Comments

32. Several commenters support the
proposed approach to redefining the
relevant product market. Many
commenters agree that the Commission
should rely on demand substitutability
in defining relevant product markets. A
number of commenters argue, however,
that the Commission should continue to
recognize supply substitutability in
defining the relevant product market
and, therefore, should not modify the
relevant product market definition
adopted in the Competitive Carrier
proceeding.

33. GTE concedes that the definition
proposed in the Interexchange NPRM
would provide the Commission with the
flexibility to accommodate a rapidly-
evolving, technology-driven
environment and would enable the
Commission to assess a particular
service provider’s ability to exert market
power over new products. GTE claims,
however, that the certainty of the
Commission’s standard would diminish
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if different market evaluations were
applied to particular carriers or groups
of carriers absent a relatively strong
basis for distinguishing them. Although
it generally supports the revised
approach to defining the relevant
product market, the Florida Public
Service Commission warns that logical
sets of substitutable services will likely
intersect with one another, which could
render the Commission’s approach to
defining relevant product markets
unworkable in practice.

34. AT&T opposes the approach
proposed in the Interexchange NPRM. It
emphasizes that the 1992 Merger
Guidelines support an aggregate product
market definition where “‘production
substitution among a group of products
is nearly universal among the firms
selling one or more of the products,” as
in the telecommunications industry.
AT&T claims that, due to pervasive
supply substitutability, a product
market defined by a single service
would yield the same market share and
market power results as the single
product market approach adopted in the
Competitive Carrier proceeding.
Because there is no difference between
the facilities used to provide different
services, AT&T argues that there is
ample capacity for carriers to attract
customers from any carrier that attempts
to exercise market power with respect to
a particular service. AT&T further
claims that the Commission’s recent
analysis of AT&T’s 800 directory
assistance and analog private line
offerings provide no basis to abandon
the single product market definition.
AT&T contends that the Commission
recognized that AT&T’s pricing of 800
directory assistance is constrained by
supply substitutability principles, and
that the migration of analog private line
customers to digital and virtual private
line services demonstrates that these
services are substitutable and, therefore,
in the same market.

35. The BOCs generally oppose the
product market definition proposed in
the Interexchange NPRM. BellSouth
supports retention of the current
product market definition on the
grounds that there is high cross-
elasticity of demand among virtually all
interexchange services, most of which
are interchangeable services that are
packaged differently, and that the
distinctions between services can be
easily erased by entities such as
resellers. For example, BellSouth argues
that, if a sole supplier of any particular
interexchange service raised its prices
by five percent or more, most customers
would turn to a different service as an
alternative. BellSouth disputes the
Commission’s suggestion that market

power over discrete fringe services may
warrant redefinition of the relevant
product market. It further asserts that
delineating relevant product markets
would be administratively burdensome
and might cause carriers without market
power to be regulated as dominant
carriers. BellSouth claims that the
Commission’s proposed approach
would be inconsistent with the
Commission’s decision in the AT&T
Reclassification Order, in which AT&T
was classified as nondominant even
though it was found to control two
discrete services in the overall product
market. BellSouth also contends that the
Commission’s proposed approach seems
to signal a return to the “all-services”
methodology of assessing dominance,
which was expressly rejected in the
AT&T Reclassification Order.

36. PacTel agrees that the product
market definition turns on whether
there are sufficiently close substitutes
for a product or group of products.
PacTel contends, however, that because
services, such as MTS, discount plans,
WATS, 800 service, foreign exchange
service, wireless and even “‘carrier”
access services, are highly substitutable
options for consumers to place or
receive long distance calls, the relevant
product market should include all
interstate, long distance services. USTA
guestions the Commission’s use of a
demand-elasticity methodology to
define the relevant domestic product
market, especially when the
Commission proposes to continue to
emphasize supply substitutability in
defining the international product
market. USTA asserts that the
Commission has consistently and
continually recognized a single relevant
product market, and contends that the
Commission should not abandon this
long-settled definition in favor of
numerous, fragmented submarkets.

37. A number of commenters support
our proposal in the Interexchange
NPRM to delineate separate product
markets only if there is credible
evidence demonstrating that there is or
could be a lack of competitive
performance with respect to a particular
service or group of services. MCI claims
that, although some interexchange
services may have characteristics
indicative of discrete product markets,
there is no lack of competitive
performance with respect to a particular
service or group of services that would
warrant the Commission’s delineating
the boundaries of specific product
markets. The Pennsylvania Commission
cautions that state commissions and
consumer advocacy groups may not
have access to the information necessary
to determine whether credible evidence

exists, especially if the Commission
detariffs non-dominant carriers. Sprint
states that the Commission should
reexamine various product markets if
circumstances require.

38. ACTA suggests that a separate
relevant market should be established
where the Commission finds that a
carrier possesses market power over a
particular market segment. In
delineating product markets, ACTA
believes that the Commission should
consider many factors including such
customer classifications as residential,
small/medium businesses, and large
businesses, but cautions that product
markets based on discrete offerings may
not adequately account for products
offered as a package of services.

39. Two commenters identify
particular services that, they contend,
should be classified as separate product
markets. The Pennsylvania Commission
recommends that the Commission
define three separate product markets:
(1) MTS or residential long distance; (2)
WATS/800 service; and (3) virtual
network-type services (all services
provided within software defined
networks). SNET argues that the
Commission should treat interstate toll
free directory assistance as a separate
product market because there are no
substitutes and structural barriers make
entry impossible.

c. Discussion

40. We conclude that the product
market definition adopted in the
Competitive Carrier proceeding should
be revised to reflect the 1992 Merger
Guidelines’ approach to defining
relevant markets. The 1992 Merger
Guidelines define the relevant product
market as ‘‘a product or group of
products such that a hypothetical profit
maximizing firm that was the only
present and future seller of those
products (‘monopolist’) likely would
impose at least a ‘small but significant
and nontransitory’ increase in price.”
Accordingly, in defining the relevant
product market, one must examine
whether a *“‘small but significant and
nontransitory” increase in the price of
the relevant product would cause
enough buyers to shift their purchases
to a second product, so as to make the
price increase unprofitable. If so, the
two products should be considered in
the same product market. 1992 Merger
Guidelines at p. 20,572. As explained
above, we find that this new approach
to defining the relevant product market
will provide us with a more refined and
narrowly-focused tool that more
accurately reflects marketplace realities.
We, therefore, adopt our tentative
conclusion in the Interexchange NPRM
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that we should define as a relevant
product market any interstate, domestic,
long distance service for which there are
no close demand substitutes, or a group
of services that are close substitutes for
each other, but for which there are no
other close demand substitutes. As
previously noted, demand
substitutability identifies all of the
products or services that consumers
view as substitutes for each other, in
response to changes in price. We also
adopt our tentative conclusion that we
need not delineate the boundaries of
specific product markets, except where
there is credible evidence suggesting
that there is or could be a lack of
competitive performance with respect to
a particular service or group of services.

41. Unlike the approach to product
market definition adopted in the
Competitive Carrier proceeding, our
new approach will rely exclusively on
demand considerations to define the
relevant product market, rather than
supply substitutability. As previously
noted, supply substitutability identifies
all productive capacity that can be used
to produce a particular good, whether it
is currently being used to produce that
good or to produce some other, even
unrelated, good. As discussed above,
supply substitutability will continue to
be a relevant factor in assessing market
power, but will not be used as a factor
in defining the relevant market. We
disagree with USTA that our approach
to defining the relevant market in the
international services market is
inconsistent with our approach in the
domestic context. See discussion infra
at 11 53,80. Although this distinction
may be subtle, we believe that it is
important in order to ensure that each
step we take in assessing market power
is grounded in fundamental economic
principles and marketplace realities.
Our new approach, however, does not
reflect an “all-services” methodology of
assessing dominance, in which a carrier
must be deemed dominant with respect
to all services if it is found to have
market power over any single service.
Rather, our new approach allows us,
where warranted, to focus our analysis
on particular services and limit our
assessment of market power with regard
to only those particular services.

42. We further adopt our tentative
conclusion that we need not delineate
any particular product markets to
analyze the market power of a particular
carrier or group of carriers unless there
is credible evidence suggesting that
there is or could be a lack of competitive
performance with respect to a particular
service or group of services. For
example, if the price/cost ratio for a
particular interexchange service is four

times that of the price/cost ratio for all
other interexchange services, that may
constitute credible evidence of a lack of
competitive performance. We recognize
that the various services available in the
interstate, domestic, long distance
marketplace are changing. For example,
we noted in the Interexchange NPRM
that “our finding (in the AT&T
Reclassification Order) that the prices of
800 directory assistance and analog
private line services could profitably be
raised above competitive levels may
imply these services constitute distinct
relevant product markets.”
Interexchange NPRM, 11 FCC Rcd at
7166, 1 44. Patterns of consumer
demand and the forces of competition
spur continual innovation and force
carriers constantly to reevaluate current
services, remove outdated services, and
add new services to the marketplace. In
light of these marketplace dynamics, we
conclude it is best to establish a
consistent approach to defining the
relevant product market that maintains
the flexibility to recognize separate
product markets only when there is
credible evidence indicating that there
is or could be a lack of competitive
performance with respect to a particular
service or group of services.

43. Despite two commenters’
recommendations that we identify for
all purposes, in this proceeding,
particular services as separate product
markets, we decline to do so at this
time. We conclude that such a
determination should only be made in
the context of assessing the market
power of a particular carrier or group of
carriers. In this proceeding, we only
assess the market power of BOC
interLATA affiliates and independent
LECs. As noted supra at T 29, any
modifications that we may make to
decisions reached in the AT&T
Reclassification Order will be
addressed, as necessary, in further
proceedings. We emphasize, however,
that because market definition is only
one step in assessing market power,
changes made in the approach to
defining relevant markets will not
necessarily produce different
assessments of market power. Unless
there is credible evidence suggesting
that there is or could be a lack of
competitive performance with respect to
a particular service or group of services,
we will treat these services together, by
analyzing aggregate data that
encompasses all long distance services,
rather than information particular to
specific services. Such data may
include, but not be limited to, price
level of services, the number of
competitors, the share of sales by

competitors, and the ease with which
potential entrants can provide these
services. Recognizing that we have
previously found that there is
substantial competition with respect to
most interstate, long distance services,
such an approach allows us to avoid the
burdensome task of delineating separate
product markets when there is no other
credible evidence suggesting that a
particular carrier or group of carriers is
exercising or has the ability to exercise
market power, with respect to a
particular service or group of services.
Therefore, we will refrain from
examining narrower relevant product
markets except when such credible
evidence has come to our attention. As
we conclude infra at 9 50, for purposes
of assessing the market power of BOC
interLATA affiliates and independent
LECs in their provision of domestic,
interstate, long distance services, we
need not delineate separate product
markets because there is no credible
evidence in the record that indicates
that there is or will be a lack of
competitive performance associated
with any particular long distance
service offered by BOC interLATA
affiliates or independent LECs.

44. We conclude that the approach we
adopt here will not impose an undue
burden on parties seeking to have the
Commission define narrower relevant
product markets in order to assess the
market power of a particular carrier or
group of carriers. Such parties will not
have to prove that there is an actual lack
of competitive performance with respect
to a particular service or group of
services. Rather, they must only present
credible evidence that there is or could
be a lack of competitive performance.
Credible evidence should include
information sufficient to identify
services that are likely substitutes and
the carrier or group of carriers that
allegedly possesses market power.
Contrary to the concerns of the
Pennsylvania Public Utilities
Commission, because information
suggesting a lack of competitive
performance, such as availability of
service from a single provider, is easily
observable, we need not require data
from proprietary sources for this
purpose. Moreover, as we recognized in
the Tariff Forbearance Order, even in
the absence of tariffs for interstate,
domestic, interexchange services offered
by non-dominant carriers, we conclude
that information concerning the rates,
terms and conditions for such services
will still be readily accessible to
consumers and other interested parties
because customers will continue to
receive this information through, inter



Federal Register / Vol. 62, No. 128 / Thursday, July 3, 1997 / Rules and Regulations

35985

alia, the billing process, notifications
required by service contracts or state
consumer protection laws, and
marketing materials, such as
advertisements.

2. Product Market Definition for BOC
InterLATA Affiliates and Independent
LECs

a. Background

45. In the Non-Accounting Safeguards
NPRM, we tentatively concluded that if
we adopt the market definition
approach proposed in the Interexchange
NPRM, we should treat all interstate,
domestic, long distance services as the
relevant product market for purposes of
determining whether BOC interLATA
affiliates have market power in their
provision of in-region domestic,
interstate, interLATA services and
whether independent LECs have market
power in their provision of in-region
domestic, interstate, interexchange
services.

b. Comments

46. Although commenters disagree
over whether the Commission should
adopt the approach to the product
market definition proposed in the
Interexchange NPRM, most commenters
agree with the Commission’s tentative
conclusion in the Non-Accounting
Safeguards NPRM that interstate,
domestic, long distance services should
be treated as a single product market for
purposes of assessing whether BOC
interLATA affiliates and independent
LECs have market power.

47. AT&T argues that the
interexchange product market definition
is irrelevant to whether the BOCs could
abuse their power in the local market to
impede interexchange competition.
Instead, AT&T contends that the proper
markets to analyze are the local
exchange and exchange access service
markets, rather than the interexchange
market. DOJ also argues that the product
market definition is irrelevant to
whether BOC interLATA affiliates could
exercise market power in the interLATA
marketplace because BOC interLATA
affiliates clearly do not have the ability
to raise prices by restricting output.

48. BellSouth contends that since the
Commission did not redefine the
product market in order to evaluate
whether AT&T was a dominant carrier,
it need not reconsider the definition in
order to evaluate the competitive effects
of BOC entry into the interexchange
market. USTA and GTE agree with the
Commission’s tentative conclusion that
all interstate, domestic, interexchange
services should be considered the

relevant product market for
independent LECs.

49. The Independent Telephone
Telecommunications Alliance (ITTA)
contends that the Commission should
adopt a product market defined as “all
telecommunications services,” that
encompasses such services as
interexchange, local, access and
wireless services, in recognition of the
new market structure envisioned by the
1996 Act in which firms will be
providing a broad range of services. The
Competitive Telecommunications
Association (CTA) contends that the
relevant product market should include
those services that rely on or utilize the
BOCs’ local network.

c. Discussion

50. We are aware of no evidence, nor
has any commenter presented any such
evidence in the record, that suggests
that there is a particular interexchange
service or group of services that will be
provided by BOC interLATA affiliates or
independent LECs with respect to
which there is or could be a lack of
competitive performance. Moreover, we
have found previously that there is
substantial competition with respect to
most interstate, domestic, interexchange
service offerings. As a result, we
conclude that we need not conduct any
particularized product market inquiry in
order to evaluate the market power of
BOC interLATA affiliates and
independent LECs for interexchange
services. We conclude that, at this time
and for purposes of determining
whether BOC interLATA affiliates or
independent LECs have market power
in the provision of domestic, interstate,
long distance services, our assessment
of market power will remain the same,
regardless of whether we examine each
individual long distance service,
different groupings of long distance
services, or aggregate data that
encompasses all long distance services.
Therefore, in assessing the market
power of BOC interLATA affiliates and
independent LECs in the provision of
domestic, interstate, long distance
services, we find it is appropriate at this
time to evaluate their market power
with respect to all interstate, domestic,
long distance services, rather than
conducting a separate analysis of each
individual service.

51. We disagree with AT&T’s
assertion that the product market
definition is irrelevant in assessing
whether BOC interLATA affiliates or
independent LECs possess market
power in the domestic, interstate, long
distance market. As discussed above, we
believe that a relevant product market
must be defined before we can evaluate

whether a particular carrier or group of
carriers possesses market power. While
we agree with AT&T that other factors
are important in making our overall
assessment of market power, we
conclude that we must define the
relevant product market in order to
reach an accurate assessment of whether
BOC interLATA affiliates or
independent LECs possess market
power in the domestic, interstate, long
distance marketplace.

3. International Product Market for BOC
InterLATA Affiliates and Independent
LECs

52. In the Non-Accounting Safeguards
NPRM, we tentatively concluded that
we should apply the current
international product market definition,
which recognizes international message
telephone service (IMTS) and non-IMTS
as separate product markets, for
purposes of determining whether BOC
interLATA affiliates and independent
LECs possess market power in the
provision of international long distance
services.

53. MCIl and NYNEX generally agree
with the Commission’s tentative
conclusion that IMTS and non-IMTS
should be treated as the relevant
product markets for international
services. USTA supports treating
international services as a product
market separate from domestic services,
because international agreements and
regulation create different conditions
than exist for domestic interexchange
services. Questioning the wisdom of
dividing international services into two
distinct product markets, Sprint argues
that the Commission should retain
flexibility to reflect the rapid changes
taking place in the product market for
international communications. Sprint
asserts, for example, that, where
providers engage in the resale of
international private lines
interconnected to the public switched
network at both ends, the distinctions
between IMTS and non-IMTS are
blurred.

54. We conclude that, for purposes of
determining whether BOC interLATA
affiliates and independent LECs possess
market power in the provision of
international long distance services, we
will modify our tentative conclusion
and examine aggregate data that
encompasses all international long
distance services. Because our approach
to defining relevant markets is based on
fundamental economic principles, we
find that it is applicable for assessing
market power in both the domestic and
international long distance markets.
Although we recognize that
international agreements and regulation
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distinguish international long distance
service from domestic long distance
service, we conclude that, while these
distinctions may affect our assessments
of market power, they do not change our
approach to defining relevant markets.
Therefore, we find that we should
define the relevant product market, in
the international context, as any
international long distance service for
which there are no close substitutes or
a group of services that are close
substitutes for each other, but for which
there are no other close substitutes. We
need only delineate specific product
markets, however, when there is
credible evidence suggesting that there
is or could be a lack of competitive
performance with respect to a particular
service or group of services.

55. Although traditionally we have
recognized IMTS and non-IMTS as
separate international long distance
product markets, we conclude, similar
to our conclusion in the domestic
context, that this distinction is not
necessary for purposes of assessing
whether BOC interLATA affiliates and
independent LECs possess market
power in the international long distance
marketplace in this Order because our
assessment of market power will not
change whether we examine IMTS and
non-IMTS separately as individual
product markets or analyze aggregate
data that encompasses both IMTS and
non-IMTS. Our decision to analyze
aggregate data that encompasses IMTS
and non-IMTS, in this particular
context, does not modify our treatment
of IMTS and non-IMTS as separate
product markets under the existing
framework for regulating U.S. carriers as
dominant in the provision of
international services because of the
market power of an affiliated foreign
carrier.

C. Geographic Market
1. Geographic Market in General

a. Background

56. In the Competitive Carrier
proceeding, the Commission defined the
relevant geographic market as “‘the
United States (including Alaska,

Hawaii, Puerto Rico, U.S. Virgin Islands,
and other U.S. offshore points) . . .
with no relevant submarkets.” In the
Interexchange NPRM, the Commission
tentatively concluded that we should
refine this analysis and define a relevant
geographic market for interstate,
domestic, interexchange services as all
calls, in the relevant product market,
between two particular points. For
purposes of market power analysis,
however, the Commission tentatively
concluded that, in general, we should

treat domestic, interstate, interexchange
calling as a single, national market
because geographic rate averaging, in
conjunction with the pervasiveness of
ubiquitous calling plans, should reduce
the likelihood that a carrier could
exercise market power in a single point-
to-point market, and because price
regulation of access services and excess
capacity in interstate transport should
reduce the likelihood that an
interexchange carrier could exercise
market power in most point-to-point
markets. If there is credible evidence
suggesting that there is or could be a
lack of competition in a particular
point-to-point market or group of point-
to-point markets and there is a showing
that geographic rate averaging will not
sufficiently mitigate the exercise of
market power in that market or group of
markets, we proposed to examine the
individual market or group of markets
for the presence of market power. We
asked commenters to evaluate this new
approach and to suggest any other
possible approaches.

b. Comments

57. Many commenters oppose the
Commission’s proposal to define a
relevant geographic market for
interstate, domestic, interexchange
services as all calls between two points,
although some commenters concede its
conceptual validity. Those parties
opposing the point-to-point market
definition generally advocate the
retention of the single national market
definition adopted in the Competitive
Carrier proceeding. Several commenters
claim that demand patterns based on the
widespread use of ubiquitous calling
plans favor a national market. Other
commenters indicate that it may be too
early to define relevant geographic
markets with lasting precision and that
point-to-point markets would not be
administrably viable because of the
impracticality of conducting a market
power analysis in each point-to-point
market. A number of parties support our
proposal to treat interstate,
interexchange calling as a single
national market unless there is credible
evidence suggesting that there is or
could be a lack of competition in a
particular point-to-point or group of
point-to-point markets, and there is a
showing that geographic rate averaging
will not sufficiently mitigate the
exercise of market power.

58. AT&T disagrees with the
Commission’s point-to-point market
analysis and argues that a single
national market definition reflects the
way that competitors have built and
conducted their business. AT&T also
notes that the Commission has rejected

point-to-point markets on several
previous occasions. AT&T, BellSouth,
USTA and NYNEX emphasize that
supply substitutability demonstrates
that the market is national because
several carriers have national networks
with capacity to provide alternate
routing and the ease of constructing new
facilities or to resell services allows
carriers to enter the market and expand
service rapidly.

59. Several commenters contend that
the geographic rate averaging and rate
integration requirements in the 1996 Act
and the regulatory regime overseeing
access rates point to the existence of a
single, national market because together
they ensure that the benefits of
competition in one market will be
passed on to customers in other
markets. Bell Atlantic supports a single
national market because, as long as
customers select a carrier for nationwide
coverage, national pricing schemes will
drive the market, whether or not certain
carriers offer services originating only in
a particular region. PacTel claims that
the trend toward uniform, distance-
insensitive pricing demonstrates that
the interexchange market remains a
national one. USTA asserts that if point-
to-point markets are appropriate, AT&T
should not have been classified as a
non-dominant interexchange carrier
because it is the sole carrier serving a
number of different cities.

60. PacTel and GTE submit that a
single nationwide geographic market is
supported by economic theory,
Commission precedent, the AT&T
Reclassification Order, and the 1996
Act. GTE acknowledges, however, that
certain service providers may be able to
take advantage of their market power in
some point-to-point markets, despite
geographic rate averaging, regulated
access pricing and excess transmission
capacity. In such situations, GTE
recognizes that a narrower geographic
market may be appropriate to measure
market power if there is credible
evidence of a lack of competition in a
particular market. GTE adds that, if the
Commission does adopt a point-to-point
approach, this analysis should apply to
IXCs as well as LECs.

61. Ameritech does not oppose the
possibility of identifying smaller
markets than the national market, but
claims that it is unable to identify any
such markets at this time. DOJ
acknowledges that the relevant
geographic market theoretically could
be defined as all calls between two
particular points, but argues that
examining markets at such a level of
detail would be impractical.

62. LDDS claims that, although, for
most purposes, the appropriate relevant
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geographic market for interstate,
interexchange services is national, the
division between local and long
distance will blur as competition
develops in the local market and the
Commission must be able to employ an
appropriate geographic market
definition to reflect these changes.
ACTA and GCI oppose the
Commission’s proposal to treat
interstate, interexchange services
generally as a single national market.
According to ACTA, such a definition
would overlook route-specific pricing
schemes designed to defeat competitive
entry. GCI argues that certain obvious
characteristics, such as a de facto or de
jure monopoly in the provision of a
service or a shortage of capacity in
interstate transport, should provide
adequate justification for examining a
particular market for the presence of
market power. GCI cites AT&T/
Alascom’s facilities monopoly in rural
Alaska and the limited fiber optic
capacity linking Alaska to the
continental United States as such
examples.

63. A few commenters propose
alternative approaches for defining
relevant geographic markets, including
markets based on state boundaries or
local exchange boundaries and markets
based on Metropolitan Statistical Areas
(MSASs), Basic Trading Areas (BTASs) or
Major Trading Areas (MTAS). See, e.g.,
Frontier April 19, 1996 Comments at 1—
2; PaPUC April 19, 1996 Comments at
10-11; Missouri Public Counsel May 3,
1996 Reply at 3. We note that Rand
McNally & Company is the copyright
owner of the Basic Trading and Major
Trading Area Listings, which list the
counties contained in each BTA, as
embodied in Rand McNally’s Trading
Area System Diskette and Atlas &
Marketing Guide. Rand McNally has
licensed the use of its copyrighted
MTA/BTA listings and maps for certain
wireless telecommunications services.
See Amendment of Parts 2 and 90 of the
Commission’s Rules to Provide for the
Use of 200 Channels Outside the
Designated Filing Areas in the 896-901
MHz and the 935-940 MHz Bands
Allotted to the Specialized Mobile
Radio Pool (60 FR 21987 (May 4, 1995)).
GCl asserts that, because market power
does not follow any preestablished
lines, the Commission should conduct a
market power analysis for any area for
which there is a nonfrivolous allegation
of market power.

c. Discussion

64. We conclude that the geographic
market definition adopted in the
Competitive Carrier proceeding should
be revised to reflect the approach to

defining relevant markets contained in
the 1992 Merger Guidelines. The 1992
Merger Guidelines define the relevant
geographic market as the ““region such
that a hypothetical monopolist that was
the only present or future producer of
the relevant product at locations in that
region would profitably impose at least
a ‘small but significant and
nontransitory’ increase in price, holding
constant the terms of sale for all
products produced elsewhere.”
Accordingly, in defining the relevant
geographic market, one must examine
whether a “‘small but significant and
nontransitory’ increase in the price of
the relevant product at a particular
location would cause a buyer to shift his
purchase to a second location, so as to
make the price increase unprofitable. If
so, the two locations should be
considered to be in the same geographic
market. 1992 Merger Guidelines at pp.
20,573-20,573-3. In accordance with
the principles enunciated in the 1992
Merger Guidelines, we believe that long
distance calling, at its most fundamental
level, involves a customer making a
connection from one specific location to
another specific location. As we stated
in the Interexchange NPRM, “[w]e
believe that most telephone customers
do not view interexchange calls
originating in different locations to be
close substitutes for each other.”
Therefore, we further conclude that we
will follow the revised approach to the
geographic market definition proposed
in the Interexchange NPRM and define
a relevant geographic market for
interstate, domestic, long distance
services as all possible routes that allow
for a connection from one particular
location to another particular location
(i.e., a point-to-point market).

65. Contrary to a number of
commenters, we find that defining the
relevant geographic market as a point-
to-point market, rather than as a single
national market, more accurately
reflects the fact that most customers use
long distance services by purchasing
ubiquitous calling plans. A point-to-
point connection is a constituent
element of all types of interstate,
domestic, long distance services, (As we
described in the Interexchange NPRM,
“residential interexchange services can
be thought of as a bundle of all possible
interexchange calls originating from a
single point and terminating anywhere,
and 800 service as a bundle of interstate,
interexchange calls originating from a
certain geographic region and
terminating at a specific point.”
Interexchange NPRM, 11 FCC Rcd at
7168, 150.) including purely point-to-
point services, (private line service is an

example of a point-to-point service) as
well as point-to-all-points services
(Residential long distance service is an
example of a point-to-all-points service.
Point-to-all-points services can be
viewed as a bundle of point-to-point
connections all originating at the same
point.) and all-points-to-point services.
(Toll free 800 or 888 numbers that are
accessible from all domestic geographic
locations would be examples of an all
points-to-point service. An all-points-to-
point service can be viewed as a bundle
of point-to-point connections that all
terminate at the same point.) Ubiquitous
calling plans encompass point-to-all-
points services or all-points-to-point
services, which are essentially a bundle
of point-to-point connections serving a
common point. Although ubiquitous
calling allows customers to make
multiple point-to-point connections
from or to a common point via a single
source, it does not change the nature of
interstate, domestic, long distance
calling. From the customer’s
perspective, while the calling plan itself
may be “‘ubiquitous” in that it offers
nationwide coverage from or to a
common point, the market to purchase
that plan is a localized market, not a
national one. For example, customers
located in Miami generally purchase
calling plans that offer long distance
service originating from Miami. Any
calling plan that provides service
originating from Los Angeles, even if it
is “ubiquitous” service, would not be a
viable substitute for customers located
in Miami. Accordingly, we believe that
defining the relevant geographic market
as a point-to-point market is a more
accurate approach to assessing market
power than a single national market
definition, even assuming that most
long distance customers purchase
ubiquitous calling plans.

66. We recognize, however, that
assessing market power in each
individual point-to-point market would
be administratively impractical and
inefficient. Therefore, we clarify our
proposal in the Interexchange NPRM to
treat, in general, interstate, long distance
calling as a single national market
unless there is credible evidence
indicating that there is or could be a
lack of competition in a particular
point-to-point market, and there is a
showing that geographic rate averaging
will not sufficiently mitigate the
exercise of market power. We conclude
that when a group of point-to-point
markets exhibit sufficiently similar
competitive characteristics (i.e., market
structure), we will examine that group
of markets using aggregate data that
encompasses all point-to-point markets
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in the relevant area, rather than examine
each individual point-to-point market
separately. Therefore, if we conclude
that the competitive conditions for a
particular service in any point-to-point
market are sufficiently representative of
the competitive conditions for that
service in all other domestic point-to-
point markets, then we will examine
aggregate data, rather than data
particular to each domestic point-to-
point market. For example, we could
analyze national market share data,
rather than market share data for
particular point-to-point markets. Such
a finding would require that there be no
credible evidence that there is or could
be a lack of competitive performance in
any point-to-point market for that
service. As noted in the Interexchange
NPRM, we believe that geographic rate
averaging, price regulation of exchange
access services, and the excess capacity
in interstate transport currently cause
carriers to behave similarly in each
domestic point-to-point market and
reduce the likelihood that carriers could
exercise market power in most point-to-
point markets.

67. Unless there is credible evidence
suggesting that there is or could be a
lack of competition in a particular
point-to-point market or group of point-
to-point markets, and there is a showing
that geographic rate averaging will not
sufficiently mitigate the exercise of
market power, we will refrain from
employing the more burdensome
approach of analyzing separate data
from each point-to-point market. We
believe that, in most cases, statistics,
such as market shares, are most usefully
calculated based on aggregate data
covering all domestic point-to-point
markets. In many point-to-point markets
(e.g., one home to another home), one
long distance carrier will have 100
percent market share. This does not
imply, however, that this particular long
distance carrier has market power.
Therefore, in using market share as one
factor in assessing market power, it is
important that we examine market share
in the broadest geographic group of
point-to-point markets in which
competitive conditions are reasonably
homogeneous.

68. In the Interexchange NPRM, we
also sought comment on how narrowly
we should define the points of
origination and termination when
examining a point-to-point market. The
relevant point in a point-to-point market
is the location of a particular telephone
or other telecommunications device. For
example, with regard to residential long
distance service, the relevant point is
each individual customer’s residence.
We recognize that assessing market

power at such a level of detail would be
administratively impractical. We
conclude, however, that there is no need
to define larger points because, when
assessing the market power of a
particular carrier or group of carriers,
we will treat together all point-to-point
markets within a boundary such that all
transactions carried out within that
boundary are subject to the same
competitive conditions. Therefore, for
all practical purposes, we fully expect
that the relevant geographic area for
assessing market power will usually
consist of multiple point-to-point
connections that exhibit the same
competitive conditions. Because we will
invariably analyze a group of point-to-
point markets, there is no practical need
to also redefine the individual points.
69. Although GCI has suggested that
we treat Alaska as a separate geographic
market in assessing the market power of
AT&T/Alascom, we do not do so in this
proceeding. As noted supra at notes
170, 171, GCI identified the Alaska
market as a separate geographic market.
We also note that GCI has filed a
petition seeking reconsideration of the
AT&T Reclassification Order, in which
it argues that the reclassification of
AT&T does not apply to AT&T/
Alascom, Inc. because AT&T/Alascom is
still dominant in the Alaska market. See
GClI petition for reconsideration or
clarification of AT&T Reclassification
Order (filed Nov. 22, 1995). As noted
above, any modifications to decisions
reached in the AT&T Reclassification
Order that may be necessary as a result
of our decision here will be addressed,
as necessary, in further proceedings. We
emphasize, however, that, because
market definition is only one step in
assessing market power, changes made
in the approach to defining relevant
markets will not necessarily produce
different assessments of market power.

2. Geographic Market for BOC
InterLATA Affiliates and Independent
LECs

a. Background

70. In the Non-Accounting Safeguards
NPRM, we tentatively concluded that, if
we adopt the approach proposed in the
Interexchange NPRM, we should
evaluate a BOC’s point-to-point markets
in which calls originate in-region
separately from its point-to-point
markets in which calls originate out-of-
region, for purposes of determining
whether BOC interLATA affiliates have
market power in the provision of
interstate, domestic, interLATA
services. Similarly, we tentatively
concluded that we should evaluate an
independent LEC’s point-to-point

markets in which calls originate in its
local exchange areas separately from its
markets in which calls originate outside
those areas, for the purpose of
determining whether an independent
LEC possesses market power in the
provision of interstate, domestic,
interexchange services.

b. Comments

71. Several commenters support the
Commission’s tentative conclusion that
it should evaluate a BOC’s point-to-
point markets in which calls originate
in-region separately from its point-to-
point markets in which calls originate
out-of-region in order to determine
whether a BOC interLATA affiliate
possesses market power in-region. CTA
and LDDS argue that this approach is
supported by the fact that Congress
legislated different treatment for in-
region and out-of-region BOC services.
Although LDDS agrees with the
Commission’s proposal to identify
particular markets only where credible
evidence of a lack of competition and a
failure of geographic rate averaging to
mitigate market power exists, LDDS
argues that the Commission should find
that, in light of BOC control over the
origination and termination ends of
nearly all interstate, long distance calls,
the relevant geographic market for a
BOC interLATA affiliate will be the
entire region from which it provides
long distance services, regardless of
whether it is part of the region in which
the BOC provides local exchange and
exchange access service. MCI contends
that the approach proposed in the Non-
Accounting Safeguards NPRM
recognizes that there are greater
opportunities for cross-subsidization
and anticompetitive conduct for
interLATA service originating in a
BOC'’s service region. Regardless of the
market definition, DOJ states that it is
“not unreasonable” in this proceeding
for the Commission to distinguish a
BOC'’s provision of interexchange
service outside its region from provision
of such service within its region. Sprint
and the New York Public Service
Department urge the Commission to
recognize that mergers, acquisitions,
and similar combinations by BOCs may
require consideration of geographic
markets more extensive than a BOC’s
own region.

72. The BOCs generally oppose the
approach proposed in the Non-
Accounting Safeguards NPRM and
contend that the Commission should
treat domestic, interstate, interexchange
services as a single national market for
purposes of determining whether a BOC
interLATA affiliate possesses in-region
market power. BellSouth and USTA
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contend that all competing carriers
should be subject to the same standards,
including the same relevant market
definitions, absent compelling reasons
for disparate treatment. BellSouth and
USTA argue that, given the BOCs’ zero
market share, the structural separation
requirements and regulatory safeguards
that apply to a BOC'’s provision of long
distance services, and the
comprehensive regulation of the BOCs’
bottleneck facilities, the Commission’s
assumption that BOC interLATA
affiliates may have market power over
in-region interexchange services and
therefore those services may need to be
examined separately from out-of-region
services is flawed.

73. NYNEX contends that the fact that
the BOCs are not likely to begin offering
interexchange services with nationwide
networks does not justify redefining the
geographic market because many
interexchange carriers also concentrate
their offerings in particular regions.
NYNEX also asserts that the 1992
Merger Guidelines support a single,
nationwide geographic market
definition regardless of whether
interexchange services provided by BOC
interLATA affiliates originate in-region
or out-of-region. Bell Atlantic,
BellSouth, and NYNEX argue that
geographic rate averaging will prevent
the BOCs from being able to raise prices
selectively in targeted areas. Moreover,
these parties allege that even if a BOC
attempted to raise rates on any given
route, other carriers would respond by
offering lower rates because they would
have sufficient capacity available on
their existing networks to be able to
carry the BOC customers that they
would attract through lower prices.

74. USTA argues that the Commission
should not change the single, national
geographic market definition in
assessing the market power of
independent LECs because: (1) The
national scope of major
telecommunications companies has
increased over the years, not lessened,
with the four largest IXCs controlling
over 85 percent of the market; and (2)
the national market is the relevant
market for independent LECs, their
competitors and the public, because
interexchange service offerings are
generally ubiquitous, not local or
regional, and pricing, marketing, and
networks are all national in scope.
USTA adds that customers generally
purchase interexchange services under
ubiquitous calling plans, not on a point-
to-point basis. According to USTA,
although independent LECs provide
local exchange services that are regional
or local in scope, this does not change
the national nature of the interexchange

market because customers can choose
from national, regional or local
providers of long distance service.

75. As noted above, AT&T asserts that
the geographic market definition is
irrelevant in determining whether the
BOCs or independent LECs could abuse
their power in the local market to
impede interexchange competition.
AT&T contends that market definitions
and market share analyses are
unnecessary when the presence of
market power can be proven directly, as
it can here because of the BOCs’ control
of the local bottleneck, or where
undisputed power in one market (i.e.,
local services) can be leveraged to
impede competition in a second market
(i.e., long distance). AT&T also asserts,
however, that “‘while interexchange
services originating in a particular
BOC'’s service area generally could not
be a separate geographic market, a
determination of the appropriate
regulatory treatment of a BOC'’s (or
independent LEC’s) in-region
interLATA services should focus on
these areas.”

c. Discussion

76. In evaluating whether BOC
interLATA affiliates and independent
LECs possess market power in the
interstate, domestic, long distance
market, we conclude that we generally
will follow the approach proposed in
the Non-Accounting Safeguards NPRM.
As discussed above, we disagree with
those commenters that advocate using a
single national geographic market
definition. We conclude that a local
exchange carrier’s control of the local
bottleneck constitutes credible evidence
that there could be a lack of competitive
performance in point-to-point markets
that originate in-region. Because we
expect that competitive conditions will
be different for those point-to-point
markets that originate in-region than for
those point-to-point markets that
originate out-of-region, we find that our
analysis of market power should reflect
this expectation. In-region, a BOC’s
control over the local bottleneck may
give it a competitive advantage that it
does not have out-of-region, causing the
BOC to compete differently in-region
than out-of-region. Therefore, the
competitive conditions in-region are
likely to be different in-region than out-
of-region. Therefore, in determining
whether BOC interLATA affiliates have
market power in the provision of
interstate, domestic, interLATA
services, we conclude that calls
originating from in-region point-to-point
markets should be analyzed separately
from calls originating from out-of-region
point-to-point markets. Similarly, in

determining whether independent LECs
have market power in the provision of
interstate, domestic, interexchange
services, we conclude that calls
originating in point-to-point markets
within their local service areas should
be analyzed separately from calls
originating in point-to-point markets
outside those areas.

77. We adopt this bifurcated analysis
to determine whether a BOC or
independent LEC, through improper
cost allocation or discrimination, could
use its market power in local exchange
and exchange access services to
disadvantage long-distance rivals of the
BOC interLATA affiliate or independent
LEC. Such improper cost allocation or
discrimination might enable a BOC
interLATA affiliate or independent LEC
to obtain the ability profitably to raise
and sustain its price for in-region,
interstate, domestic, long distance
services above competitive levels by
restricting its output of long distance
services. We are not persuaded,
moreover, that geographic rate averaging
of interstate long distance services alone
will necessarily suffice to offset the
potential anticompetitive effects of a
BOC'’s or independent LEC’s use of the
market power resulting from its control
over local access facilities because if a
BOC interLATA affiliate’s or
independent LEC’s long distance
customers are concentrated in one
region, it may be profitable to raise
prices above competitive levels, even if
geographic rate averaging might cause it
to lose market share outside that region.

78. We reject AT&T’s contention that
the geographic market definition is
irrelevant in assessing whether BOC
interLATA affiliates or independent
LECs possess market power. As
discussed above, we conclude that a
relevant geographic market must be
defined in order to conduct an accurate
assessment of market power. While we
agree with AT&T that other factors are
important in making our overall
assessment of market power, we do not
agree that we can avoid defining the
relevant geographic market if we wish to
achieve an accurate assessment of
whether BOC interLATA affiliates or
independent LECs possess market
power in the long distance marketplace.
Moreover, we further note that, in some
cases, it may be necessary to focus
specifically on the termination point
because the local exchange carrier that
serves the end-user customer will
necessarily have market power with
regard to that customer.
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3. International Geographic Market for
BOC InterLATA Affiliates and
Independent LECs

79. In the Non-Accounting Safeguards
NPRM, we tentatively concluded that,
for purposes of assessing whether BOC
interLATA affiliates or independent
LECs could exercise market power in
the international long distance
marketplace, market power should be
measured on a worldwide, rather than
route-by-route, basis, except for routes
on which the carriers are affiliated with
foreign carriers in the destination
market. MCI, NYNEX and USTA agree
with the Commission’s tentative
conclusion.

80. In assessing whether BOC
interLATA affiliates and independent
LECs possess market power in the
international long distance marketplace,
we adopt our tentative conclusion, but
clarify that we will examine aggregate
data that encompasses all international
point-to-point markets, unless there is
credible evidence suggesting that there
is or could be a lack of competition in
one or more international point-to-point
markets. Of course, as discussed above,
we will examine international point-to-
point markets that originate in-region
separately from international point-to-
point markets that originate out-of-
region. We acknowledge that myriad
factors, including whether a carrier
controls 100 percent of the capacity of
the U.S. half of a particular international
point-to-point market, may affect our
determination of whether each
international point-to-point market has
competitive characteristics that are
sufficiently similar to other point-to-
point markets in the international
marketplace. In classifying AT&T as
non-dominant in the provision of IMTS,
we generally analyzed AT&T’s market
power on a worldwide basis as a
surrogate for a route-by-route analysis,
except a route-by-route analysis was
employed to scrutinize those markets
that have not supported entry by
competing U.S. carriers. A route-by-
route approach also was used to analyze
the competitive impact of AT&T’s
affiliations and alliances with foreign
carriers on particular U.S. international
routes. In the Matter of Motion of AT&T
Corp. to be Declared Non-Dominant for
International Service, Order, FCC 96—
209, at 32 (rel. May 14, 1996). In such
cases, it may be necessary to conduct a
more particularized analysis and
examine certain individual international
point-to-point markets or groups of
point-to-point markets separately.
Because no such factors currently apply
or, we believe, are likely to apply to any
BOC interLATA affiliate or independent

LEC, however, we find that each
individual international point-to-point
market exhibits similar competitive
characteristics to all other international
point-to-point markets. Therefore, it is
unnecessary for us to conduct a separate
analysis for each international point-to-
point market, given the administrative
burdens associated with such an
inquiry. Our decision here to examine
aggregate data that encompasses all
international point-to-point markets
does not modify our existing route-by-
route approach to consider whether U.S.
carriers affiliated with a foreign carrier
should be regulated as dominant in the
provision of international services
because they are affiliated with a foreign
carrier that exercises market power in a
foreign market.

V. Classification of BOC Interlata
Affiliates and Independent LECS as
Dominant or Non-Dominant Carriers in
the Provision of in-Region Long
Distance Services

81. In this section, we consider
whether we should continue the
dominant carrier classification that
under our rules would apply to the BOC
interLATA affiliates in the provision of
in-region, interstate, domestic,
interLATA services. As previously
discussed, for convenience, we use the
term “BOC interLATA affiliates” to refer
to the separate affiliates established by
the BOCs, in conformance with section
272(a)(1), to provide in-region,
interLATA services. See supran. 12. In
order to reclassify the BOC interLATA
affiliates as non-dominant, our rules
require us to conclude that they will not
possess market power in the provision
of those interLATA services in the
relevant product and geographic
markets. Our analysis of whether the
BOC interLATA affiliates should be
classified as dominant or non-dominant
in the provision of in-region, interstate,
domestic, interLATA services has no
bearing on the determination of whether
a BOC interLATA affiliate has satisfied
the requirements of section 271(d)(3),
and it should not to be interpreted as
prejudging such determinations in any
way. We also consider whether we
should modify the regulatory regime
adopted in the Competitive Carrier Fifth
Report and Order for the regulation of
in-region, interstate, domestic,
interexchange services provided by
independent LECs. Finally, we consider
whether we should apply the same
regulatory classification to the BOC
interLATA affiliates’ and independent
LECs’ provision of in-region,
international services as we adopt in
this proceeding for their provision of in-
region, interstate, domestic, long

distance services. This proceeding does
not modify the Commission’s separate
framework, adopted in the International
Services Order and Foreign Carrier
Entry Order, for regulating United States
international carriers (including BOC
interLATA affiliates or independent
LECs) as dominant on routes where an
affiliated foreign carrier has the ability
to discriminate in favor of its U.S.
affiliate through control of bottleneck
services or facilities in the foreign
destination market. See infra 1 139.

A. Classification of BOC InterLATA
Affiliates

82. We conclude that the
requirements established by, and the
rules implemented pursuant to, sections
271 and 272, together with other
existing rules, sufficiently limit a BOC’s
ability to use its market power in the
local exchange or exchange access
markets to enable its interLATA affiliate
profitably to raise and sustain prices of
in-region, interstate, domestic,
interLATA services significantly above
competitive levels by restricting the
affiliate’s own output. We therefore
classify the BOCs’ section 272
interLATA affiliates as non-dominant in
the provision of these services. We also
conclude that we should apply the same
regulatory classification to the BOC
interLATA affiliates’ provision of in-
region, international services as we
adopt for their provision of in-region,
interstate, domestic, interLATA
services.

1. Definition of Market Power and the
Limits of Dominant Carrier Regulation

a. Background

83. In the Non-Accounting Safeguards
NPRM, we noted that there are two
ways in which a carrier can profitably
raise and sustain prices above
competitive levels and thereby exercise
market power. Non-Accounting
Safeguards NPRM at 9 131. For
convenience, we refer, as we did in the
Notice, to a carrier’s ability to engage in
such a strategy as the ability to “raise
prices.” First, a carrier may be able to
raise prices by restricting its own output
(which usually requires a large market
share); second, a carrier may be able to
raise prices by increasing its rivals’ costs
or by restricting its rivals’ output
through the carrier’s control of an
essential input, such as access to
bottleneck facilities, that its rivals need
to offer their services. Id. We also noted
that economists have recognized these
different ways to exercise market power
by distinguishing between ‘““Stiglerian”
market power, which is the ability of a
firm profitably to raise and sustain its
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price significantly above the
competitive level by restricting its own
output, and “Bainian’ market power,
which is the ability of a firm profitably
to raise and sustain its price
significantly above the competitive level
by raising its rivals’ costs and thereby
causing the rivals to restrain their
output. T.G. Krattenmaker, R.H. Lande,
and S.C. Salop, Monopoly Power and
Market Power in Antitrust Law, 76 Geo.
L.J. 241, 249-53 (1987). We sought
comment on whether the BOC
interLATA affiliates should be classified
as dominant carriers in the provision of
in-region, interstate, domestic,
interLATA services under our rules only
if we find that the affiliates have the
ability to raise prices of those services
by restricting their own output, or
whether we should also classify the
affiliates as dominant if the BOCs have
the ability to raise prices by raising the
costs of their affiliates’ interLATA
rivals.

b. Comments

84. Most commenters that address this
issue, including DOJ, argue that the BOC
interLATA affiliates should be classified
as dominant only if they have the ability
to raise the prices of interLATA services
by restricting their own output. MCI and
AT&T contend, however, that we should
also classify a BOC interLATA affiliate
as dominant if it (or its BOC parent) has
the ability to raise the costs or restrict
the output of the affiliate’s rivals
through control of an essential input,
such as exchange access, or the ability
to raise the prices paid by the affiliate
and its rivals for exchange access. MCI
claims that, even if consumer prices are
not raised immediately, a BOC’s ability
to impose excessive costs on or to
restrict essential inputs to its
interexchange rivals presents a long-run
harm to competition because it will
make the BOC'’s rivals weaker
competitors, and thereby reduce their
output and make consumer price
increases inevitable. MCI asserts that
raising rivals’ costs is, in fact, likely to
result in an increase in the BOC
interLATA affiliate’s rates, which could
be prevented by dominant carrier
regulation.

c. Discussion

85. We conclude that the BOC
interLATA affiliates should be classified
as dominant carriers in the provision of
in-region, interstate, domestic,
interLATA services only if the affiliates
have the ability to raise prices of those
services by restricting their own output
of those services. As we stated in the
NPRM, we believe that our dominant
carrier regulations are generally

designed to prevent a carrier from
raising prices by restricting its output
rather than to prevent a carrier from
raising its prices by raising its rivals’
costs. Non-Accounting Safeguards
NPRM at 9132. Accord NYNEX Aug.
15, 1996 Comments at 51; USTA Aug.
15, 1996 Comments at 47; DOJ Aug. 30,
1996 Reply at 16. As noted in the
NPRM, the definitions of market power
cited by the Commission in the
Competitive Carrier Fourth Report and
Order referred to the concept of a carrier
raising price by restricting its own
output. Non-Accounting Safeguards
NPRM at 1132 (citing Competitive
Carrier Fourth Report and Order, 95
FCC 2d at 558, 1117, 8). In fact, these
regulations were adopted at a time when
AT&T was essentially a monopoly
provider of domestic long distance
services. As discussed below,
application of these regulations to a
carrier that does not have the ability to
raise long distance prices by restricting
its own output could lead to
incongruous results.

86. Even AT&T acknowledges that at
least some of the dominant carrier
regulations, such as price ceilings and
more stringent section 214
requirements, are not designed to
address the potential problems
associated with BOC entry into
competitive markets. For example,
although we recognize, as discussed
below, that there are circumstances in
which price cap regulation (including
price floors) of a BOC interLATA
affiliate’s rates might decrease a BOC's
ability to engage in anticompetitive
conduct, (We also conclude below that
price cap regulation of the BOCs’
exchange access services will reduce the
BOCs’ incentive to misallocate the costs
of their affiliates’ interLATA services.
See infra 106.) we believe that in this
situation the disadvantages of price cap
regulation outweigh its benefits.
Similarly, we question whether more
stringent section 214 requirements
would be an efficient means of
addressing the concerns raised by BOC
entry. Congress enacted the facilities-
authorization requirements in section
214 and subsequent amendments
primarily to prevent investment in
unnecessary new plant by rate-base
regulated common carriers and to bar
service discontinuance in areas served
by a single carrier. See Competitive
Carrier First Report and Order, 85 FCC
2d at 39, 9 114. See also H. Averch and
L. L. Johnson, Behavior of the Firm
under Regulatory Constraint, 52 Amer.
Econ. Rev. 1053 (1962) (a firm under
rate of return regulation has an
incentive to invest in more than the

efficient amount of plant in order to
increase the value of its rate base).
Because we previously have found that
markets for long distance services are
substantially competitive in most areas,
marketplace forces should effectively
deter carriers that face competition from
engaging in the practices that Congress
sought to address through the section
214 requirements. For example, a carrier
facing competition lacks the incentive to
invest in unneeded facilities, because it
cannot extract additional revenue from
its long distance customers to recoup
the cost of those facilities. If such a
carrier discontinues service in an area
where it faces competition, its
customers could turn to the carrier’s
competitors for service. Because
marketplace forces generally eliminate
the need for regulatory requirements
imposed by section 214, we have
granted a blanket section 214
authorization to non-dominant carriers
such that they no longer must obtain
prior approval to provide domestic long
distance service or add new facilities
and we impose less stringent
requirements on non-dominant carriers
that are discontinuing service. 47 CFR
8863.07, 63.71. Section 63.07 requires
non-dominant carriers to report the
acquisition or construction of initial or
additional circuits to the Commission
on a semi-annual basis, while section
63.71 imposes certain notification
requirements on non-dominant carriers
that plan to reduce, impair, or
discontinue service. We recognize that,
for certain areas, such as those served by
a single interexchange carrier or where
equal access has not been implemented,
it may still be appropriate for the
Commission to review a carrier’s
proposal to discontinue service.

87. We recognize that certain aspects
of dominant carrier regulation might
constrain a BOC'’s ability to raise the
costs of its affiliate’s interLATA rivals or
engage in other anticompetitive
conduct. For example, requiring a BOC
interLATA affiliate to file its tariffs with
advance notice and cost support data
might help to detect and prevent
predatory pricing, particularly if
coupled with a price floor on the
affiliate’s interLATA services. Price cap
regulation of a BOC interLATA
affiliate’s interLATA services may deter
a BOC from raising the costs of its
affiliate’s rivals through discrimination
or other anticompetitive conduct by
limiting the profit the affiliate could
earn as a result of the anticompetitive
conduct. As we stated in the Notice,
however, price cap regulation of a BOC
interLATA affiliate’s interLATA
services generally would not prevent a
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BOC from raising its affiliate’s rivals
costs through discrimination or other
anticompetitive conduct. Non-
Accounting Safeguards NPRM at 1 132.
It also would not prevent the affiliate
from profiting from the BOC’s raising
rivals’ costs through increased market
share. 1d. See also DOJ Aug. 30, 1996
Reply at 28 (impact of price cap
regulation on affiliate pricing, and
therefore its deterrence effect, is not so
clear). Nevertheless, the fact that these
measures might help to deter a BOC or
its interLATA affiliate from engaging in
certain types of anticompetitive conduct
is not, by itself, a sufficient basis for
imposing dominant carrier regulations
on the BOC interLATA affiliates. We
should also consider whether and to
what extent these regulations would
dampen competition and whether other
statutory and regulatory provisions
would accomplish the same objectives
while imposing fewer burdens on the
carriers and the Commission. Dominant
carrier regulation should be imposed on
the BOC interLATA affiliates only if the
benefits of such regulation outweigh the
burdens that would be imposed on
competition, service providers, and the
Commission.

88. The Commission has long
recognized that the regulations
associated with dominant carrier
classification can dampen competition.
For example, advance notice periods for
tariff filings can stifle price competition
and marketing innovation when applied
to a competitive industry. In the Tariff
Forbearance Order, we eliminated tariff
filing requirements for non-dominant
carriers pursuant to our forbearance
authority under the Communications
Act and ordered all non-dominant
interexchange carriers to cancel their
tariffs for interstate, domestic,
interexchange services within nine
months from the effective date of the
Order. Tariff Forbearance Order at 1/ 3.
As previously noted, the Tariff
Forbearance Order is currently subject
to a judicial stay. We concluded that a
regime without non-dominant
interexchange carrier tariffs for
interstate, domestic, interexchange
services will be the most pro-
competitive, deregulatory system. We
also found that not permitting non-
dominant interexchange carriers to file
tariffs with respect to interstate,
domestic, interexchange services will
enhance competition among providers
of such services, promote competitive
market conditions, and achieve other
objectives that are in the public interest.
We further concluded that continuing to
require non-dominant interexchange
carriers to file tariffs for interstate,

domestic, interexchange services would
reduce incentives for competitive price
discounting, constrain carriers’ ability to
make rapid, efficient responses to
changes in demand and cost, impose
costs on carriers that attempt to make
new offerings, and prevent customers
from seeking out or obtaining service
arrangements specifically tailored to
their needs.

89. Requiring the BOC interLATA
affiliates to file tariffs on advance notice
and with cost support data would
impose even more significant costs and
burdens on the interLATA affiliates
than the one-day notice period formerly
required of non-dominant carriers and
would adversely affect competition.
Moreover, these requirements could
undermine at least some of the benefits
otherwise gained by eliminating tariff
filing by non-dominant domestic
interexchange carriers. In the Tariff
Forbearance Order, we found that tacit
coordination of prices for interstate,
domestic, interexchange services, to the
extent it exists, would be more difficult
if we eliminate tariffs, because price and
service information about such services
provided by non-dominant
interexchange carriers would no longer
be collected and available in one central
location. Upon full implementation of
that Order, no interexchange carrier will
be obligated (or permitted) to file tariffs
for interstate, domestic, interexchange
services. Upon full implementation of
this Order, all domestic interexchange
carriers will be regulated as non-
dominant carriers. See infra section
IV.B. If we were to require BOC
interLATA affiliates to file tariffs for
interstate, domestic, interexchange
services, the ready availability of that
information might facilitate tacit
coordination of prices. We also believe
that such requirements would impose
significant administrative burdens on
the Commission and the BOC
interLATA affiliates, particularly to the
extent they encourage the affiliates’
interLATA competitors to challenge the
affiliates’ interLATA rates in order to
impede the affiliates’ ability to compete.

90. We find that the other regulations
associated with dominant carrier
classification can also have undesirable
effects on competition. Although a price
floor might help prevent a BOC
interLATA affiliate from pricing below
its cost, a price floor, if set too high,
could prevent consumers from enjoying
lower prices resulting from real
efficiencies. The required cost support
data can also discourage the
introduction of innovative new service
offerings, because it requires a carrier to
reveal its financial information to its
competitors.

91. As we discussed in the NPRM, we
believe that other regulations applicable
to the BOCs and their interLATA
affiliates will address the
anticompetitive concerns raised in the
NPRM in a less burdensome manner.
For example, a BOC'’s ability to engage
in a “‘price squeeze” by raising its prices
for access services (Under this scenario,
a BOC would raise the price of access
to all interexchange carriers, including
its affiliate. This would cause competing
interLATA carriers either to raise their
retail interLATA rates in order to
maintain the same profit margins or to
attempt to preserve their market share
by not raising their prices to reflect the
increase in access charges, thereby
reducing their profit margins. If the
competing in-region interLATA service
providers raised their prices to recover
the increased access charges, the BOC
interLATA affiliate could seek to
expand its market share by not matching
the price increase. See infra 125.) (as
opposed to a BOC affiliate’s lowering its
long distance prices even when the BOC
has not lowered its access prices) is
limited by price cap regulation of those
services. The nondiscrimination and
structural separation requirements set
forth in section 272 and our rules
thereunder, price cap regulation of the
BOCs’ exchange access services, and the
Commission’s affiliate transaction rules
sufficiently reduce the risk of successful
anticompetitive discrimination and
improper allocation of costs. We agree
with DOJ that applying dominant carrier
regulation to an affiliate in a
downstream market would be *‘at best a
clumsy tool for controlling vertical
leveraging of market power by the
parent, if the parent can be directly
regulated instead.” In the Non-
Accounting Safeguards Order (62 FR
2927 (January 21, 1997)) and
Accounting Safeguards Order (62 FR
10220 (March 6, 1997)), we adopted
regulations to constrain the BOCs’
ability to use their market power in
local exchange and exchange access
services to engage in anticompetitive
conduct in competitive markets. We
therefore reject AT&T and MCI’s
contention that a BOC’s ability to engage
in such conduct would provide a
legitimate basis for classifying its
affiliate as dominant in the provision of
in-region, interstate, domestic,
interLATA services.

92. We find that the entry of the BOC
interLATA affiliates into the provision
of interLATA services has the potential
to increase price competition and lead
to innovative new services and
marketing efficiencies. We see no reason
to saddle the BOC interLATA affiliates
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with regulations that are not well-suited
to prevent the risks associated with BOC
entry into in-region, interstate,
domestic, interLATA services. We,
therefore, conclude that the BOC
interLATA affiliates should be classified
as dominant carriers only if they have
the ability to raise prices by restricting
their own output.

2. Classification of BOC InterLATA
Affiliates in the Provision of In-Region,
Interstate, Domestic, InterLATA
Services

a. Traditional Market Power Factors
(other than control of bottleneck
facilities)

i. Background

93. In the Non-Accounting Safeguards
NPRM, we noted that, in determining
whether a firm possesses market power,
the Commission has previously focused
on certain well-established market
features, including market share, supply
and demand substitutability, the cost
structure, size or resources of the firm,
and control of bottleneck facilities. We
sought comment on the application of
these factors in determining whether the
BOC interLATA affiliates should be
classified as dominant or non-dominant.

ii. Comments

94. Most commenters that address the
issue agree that each of the traditional
market factors weighs in favor of
classifying the BOC interLATA affiliates
as non-dominant. According to
Ameritech, it is inconceivable that a
BOC interLATA affiliate ““‘could bring
AT&T to its knees quickly’ because the
affiliates will enter the long-distance
market with no customers, no traffic, no
revenues, and no presubscribed lines
and will be competing against some 500
incumbent carriers, including AT&T,
MCI and Sprint, all of which are well-
established in the market. Ameritech
and U S West also claim that, in
considering whether to classify the BOC
interLATA affiliates as dominant, the
Commission should consider only
whether the BOC interLATA affiliates
will have market power upon entry, not
whether they will ““quickly gain’ such
market power.

95. The California Cable Television
Association (CCTA) contends, however,
that a BOC interLATA affiliate’s initial
zero market share should not dissuade
the Commission from retaining
dominant carrier regulation because, as
an entity affiliated with the dominant
provider in the state, it will have
enormous advantages particularly in
terms of brand identification. CCTA
further argues that it is likely that these
affiliates will seek to capitalize on their

parental lineage by using some or all of
the BOCs’ logos or other branding
mechanisms. LDDS asserts that market
share in and of itself is not a measure
of market power, but rather is one of
many possible indications that market
power may exist in a certain market.
iii. Discussion

96. We find that each of the
traditional market factors (excluding
bottleneck control) supports a
conclusion that the BOC interLATA
affiliates will not have the ability to
raise price by restricting their output
upon entry or soon thereafter. As stated
in the NPRM, the fact that each BOC
interLATA affiliate initially will have
zero market share in the provision of in-
region, interstate, domestic, interLATA
services suggests that the affiliate will
not initially be able to raise price by
restricting its output. As discussed in
the NPRM, however, we find that this
factor is not conclusive in determining
whether a BOC interLATA affiliate
should be classified as dominant,
because the affiliate’s zero market share
results from its exclusion from the
market until now, and, the affiliate
potentially could gain significant market
share upon entry or shortly thereafter,
because of its brand identification with
in-region customers, possible
efficiencies of integration, and the
BOC'’s ability potentially to raise the
costs of its affiliate’s interLATA rivals.

97. As to supply substitutability, we
note that the Commission has
previously found that the excess
capacity of AT&T’s competitors is
sufficient to constrain AT&T’s exercise
of market power. In light of that finding,
we conclude that AT&T and its
competitors, which currently serve all
interLATA customers, should be able to
expand their capacity sufficiently to
attract a BOC interLATA affiliate’s
customers if the affiliate attempts to
raise its interLATA prices. As we
discussed in the NPRM, the
Commission also recently found that the
purchasing decisions of most customers
of domestic interexchange services are
sensitive to changes in price, and
customers would be willing to shift
their traffic to an interexchange carrier’s
rival if the carrier raises its prices. The
existence of such demand
substitutability supports the conclusion
that the BOC interLATA affiliates will
not have the ability to raise prices by
restricting their output. Finally, given
the presence of existing interexchange
carriers, including such large well
established carriers as AT&T, MClI,
Sprint, and LDDS, we find that the cost
structure, size, and resources of the BOC
interLATA affiliates are not likely to

enable them to raise prices above the
competitive level for their domestic
interLATA services. Although the BOCs’
brand identification and possible
efficiencies of integration may give the
BOC interLATA affiliates certain cost
advantages in attracting customers, their
lack of nationwide facilities-based
networks would appear to put them at

a disadvantage relative to the four
largest interexchange carriers, as noted
by Ameritech, particularly because the
cost of resold long distances services
will generally exceed the marginal cost
of providing those services.

b. BOC Control of Bottleneck Access
Facilities

i. Background

98. In the Non-Accounting Safeguards
NPRM, we noted that, in assessing
whether a BOC interLATA affiliate
would possess market power in the
provision of in-region, interstate,
domestic, interLATA services, we must
also consider the significance of the
BOCs’ current control of bottleneck
exchange access facilities. We noted the
concern that a BOC'’s control of
bottleneck access facilities would enable
it to allocate costs improperly from its
affiliate’s interLATA services to the
BOC'’s regulated exchange or exchange
access services, discriminate against its
affiliate’s interLATA competitors, and
potentially engage in a price squeeze
against those competitors. We therefore
sought comment on whether the
statutory and regulatory safeguards
currently imposed on the BOCs and
their affiliates are sufficient to prevent
a BOC from engaging in such activities
to such an extent that the BOC
interLATA affiliates would quickly gain
the ability to raise price by restricting
output.

ii. Comments

99. Some of the BOCs dispute the
Commission’s assumption that the BOCs
have and will maintain control of
bottleneck access facilities. These
commenters argue that any control the
BOCs may have once had in the
exchange access market has been
dissipated by the Commission’s
expanded interconnection initiatives,
the 1996 Act and the Commission’s
implementing regulations, and the
actions of various states. In contrast,
AT&T contends that the BOCs’
monopoly control over local bottleneck
facilities gives them market power in
the interexchange market. Similarly,
LDDS asserts that the BOCs will
continue to possess market power in
both the local exchange and exchange
access markets, which translates into
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market power in the in-region
interLATA market. Many commenters
also specifically address the three types
of anticompetitive conduct listed above.

iii. Discussion

100. As noted in the Non-Accounting
Safeguards NPRM, BOCs currently
provide an overwhelming share of local
exchange and exchange access services
in areas where they provide such
services—approximately 99.1 percent of
the market as measured by revenues.
Industry Analysis Division,
Telecommunications Industry Revenue:
TRS Worksheet Data, (Common Carrier
Bureau December 1996). Tables 18 and
15 show that BOC local and access
revenues in 1995 were $65.6 billion,
while CAPs and Competitive LECs local
and access revenues both in and out of
BOC regions were only $595 million.
Although the 1996 Act establishes a
framework for eliminating entry barriers
and thereby fostering local competition,
the evidence to date indicates that such
competition is still in its infancy. As a
result, we conclude, solely for purposes
of this proceeding, that the BOCs
currently possess market power in the
provision of local exchange and
exchange access services in their
respective regions, and we therefore
must consider whether they can use that
market power to give their interLATA
affiliates the ability to raise the prices of
in-region, interstate, domestic,
interLATA services by restricting their
own output of those services.

c. Improper Allocation of Costs

i. Comments

101. The BOCs and USTA assert that
statutory and regulatory safeguards
should prevent any improper cost
allocations from occurring, particularly
because all BOCs are subject to price-
cap regulation, and a majority have
adopted the no-sharing option. PacTel
asserts that the concern over improper
cost allocation ignores current
regulation of the BOCs and presumes
the incompetence of both state and
federal regulators. AT&T counters that
price cap regulation cannot eliminate
the incentive to allocate costs
improperly because both the initial caps
and subsequent adjustments are
generally set at least in part on the basis
of the BOCs’ profits during the
preceding years. The Economic Strategy
Institute asserts that cost accounting
methodologies and models leave room
for manipulation and interpretation. It
also claims that improper cost allocation
can lead to substantial cost advantages
and facilitate a price squeeze.

102. The BOCs and USTA contend
that it defies economic sense to expect
any of the BOC interLATA affiliates to
drive AT&T, MCI, or Sprint from the
long-distance market. Even if they
could, these commenters assert, the
facilities of that carrier would remain
intact, ready for another firm to buy at
distress sale prices. AT&T, CTA, and
DOQJ argue, however, that the concerns
expressed in the NPRM regarding
improper cost allocation are too narrow.
In addition to raising the possibility of
predatory pricing, improper cost
allocation may cause substantial harm
to consumers, competition, and
production efficiency. For example,
improper cost allocation could lead to
higher prices for local exchange and
exchange access services and could shift
market share and profits to a BOC
interLATA affiliate, even if the affiliate
is less efficient than its competitors,
thereby resulting in a loss of production
efficiency. AT&T asserts that such a
strategy would be costless to the BOC,
for it would recover its losses in the
competitive market through
contemporaneous higher rates in the
non-competitive market. As a result, no
subsequent recoupment would be
necessary. According to DOJ, the
Commission must consider whether
applicable regulation would prevent
improper cost allocation that would
result in these adverse effects on
consumers, competition, and
production efficiency. DOJ argues that
regulation alone will not prevent
competitively significant improper cost
allocations. The incentives to engage in
such practices, according to DOJ, will be
eliminated only when the local
exchange market is subject to robust
competition.

ii. Discussion

103. As noted in the Non-Accounting
Safeguards NPRM, improper allocation
of costs by a BOC is of concern because
such action may allow a BOC to recover
costs from subscribers to its regulated
services that were incurred by its
interLATA affiliate in providing
competitive interLATA services. In
addition to the direct harm to regulated
ratepayers, this practice can distort
price signals in those markets and may,
under certain circumstances, give the
affiliate an unfair advantage over its
competitors. Recognizing this concern,
Congress established safeguards in
section 272, which we have
implemented in the Non-Accounting
Safeguards Order and Accounting
Safeguards Order. For purposes of
determining whether the BOC
interLATA affiliates should be classified
as dominant, however, we must

consider only whether the BOCs could
improperly allocate costs to such an
extent that it would give the BOC
interLATA affiliates, upon entry or soon
thereafter, the ability to raise prices by
restricting their own output. We
conclude that, in reality, such a
situation could occur only if a BOC’s
improper allocation enabled a BOC
interLATA affiliate to set retail
interLATA prices at predatory levels
(i.e., below the costs incurred to provide
those services), drive out its interLATA
competitors, and then raise and sustain
retail interLATA prices significantly
above competitive levels. In so
concluding, we do not dismiss cost
misallocation as a potential problem.
We recognize that the BOCs may have
an incentive to misallocate the costs of
their interLATA affiliates’ interLATA
services.

104. We conclude that applicable
statutory and regulatory safeguards are
likely to be sufficient to prevent the
BOCs from improperly allocating costs
between their monopoly local exchange
and exchange access services and their
affiliates’ competitive interLATA
services to such an extent that their
interLATA affiliates would be able to
eliminate other interLATA service
providers and subsequently earn supra-
competitive profits by charging
monopoly prices. Section 272(b)
includes a number of structural
safeguards that constrain a BOC'’s ability
to allocate costs improperly. For
example, the provision requires a BOC
interLATA affiliate to “operate
independently’” from the BOC, maintain
separate books, records, and accounts
from the BOC, and have separate
officers, directors, and employees.
Section 272 also requires each BOC *‘to
obtain and pay for a joint Federal/State
audit every 2 years conducted by an
independent auditor to determine
whether such company has complied
with [section 272] and the regulations
promulgated under this section.. . .”
47 U.S.C. §272(d)(1). The results of
such audits must be submitted to the
Commission and the state commissions
in each State in which the BOC provides
services, which shall make such results
available for public inspection. Id.
§272(d)(2). As noted by Ameritech and
Bell Atlantic, the structural separation
and audit requirements mandated in
section 272 should reduce the risk of
improper allocation of costs by
minimizing the amount of joint costs
that could be improperly allocated. In
the Non-Accounting Safeguards Order,
we adopted rules to implement and
clarify these provisions. For example,
we concluded that the requirement that
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the BOC and its affiliate operate
independently precludes the joint
ownership of transmission and
switching facilities by a BOC and its
interLATA affiliate, as well as the joint
ownership of the land and buildings
where those facilities are located. Non-
Accounting Safeguards Order at 7158.
We noted that prohibiting joint
ownership of transmission and
switching facilities would ensure that
an affiliate must obtain any such
facilities pursuant to the arm’s length
requirements of section 272(b)(5),
thereby facilitating monitoring and
enforcement of the section 272
requirements. Id. at 160. We also
concluded that operational
independence precludes a section 272
affiliate from performing operating,
installation, and maintenance functions
associated with the BOC'’s facilities.
Likewise, it bars a BOC or any BOC
affiliate, other than the section 272
affiliate itself, from performing
operating, installation, or maintenance
functions associated with the facilities
that the section 272 affiliate owns or
leases from a provider other than the
BOC with which it is affiliated. 1d. at
9158. We concluded, however,
consistent with these requirements and
those established pursuant to sections
272(b)(5) and 272(c)(1), a section 272
affiliate may negotiate with an affiliated
BOC on an arm’s length and
nondiscriminatory basis to obtain
transmission and switching facilities, to
arrange for collocation of facilities, and
to provide or to obtain services such as
administrative and marketing services.
Id. We also clarified that section
272(b)(1) does not preclude a BOC or a
section 272 affiliate from providing
telecommunications services to one
another, so long as each entity performs
itself, or obtains from an unaffiliated
third party, the operating, installation,
and maintenance functions associated
with the facilities that it owns or leases
from an entity unaffiliated with the
BOC. Id. at 1164. As noted by
BellSouth, the separate employee
requirement should ensure that the cost
of each employee will be attributed
directly to the appropriate entity.

105. Section 272 also requires a BOC
interLATA affiliate to conduct all
transactions with the BOC on an arm’s
length basis, and all such transactions
must be reduced to writing and made
available for public inspection. In the
Accounting Safeguards Order, we
concluded that, to satisfy this
requirement, a section 272 affiliate
must, at a minimum, provide a detailed
written description of the asset or
service transferred and the terms and

conditions of the transaction on the
Internet within 10 days of the
transaction through the company’s
Internet home page. Accounting
Safeguards Order at 1122. This
information also must be made available
for public inspection at the principal
place of business of the BOC. Id. We
conclude that these safeguards will
constrain a BOC'’s ability to allocate
costs improperly and make it easier to
detect any improper allocation of costs
that may occur.

106. We further find that price cap
regulation of the BOCs’ access services
reduces the BOCs’ incentive to allocate
improperly the costs of their affiliates’
interLATA services. As the Commission
previously explained, “[blecause price
cap regulation severs the direct link
between regulated costs and prices, a
carrier is not able automatically to
recoup improperly allocated
nonregulated costs by raising basic
service rates, thus reducing the
incentive for the BOCs to shift
nonregulated costs to regulated
services.” We recognize that under our
current interim LEC price cap rules, a
BOC can select an X-factor option that
requires it to share interstate earnings
with its customers that exceed specified
benchmarks and permit the BOC to
make a low-end adjustment if interstate
earnings fall below a specified
threshold. The X-factor is a component
of the price cap formula that is used to
adjust the price cap index for a LEC’s
access services each year to account for
changes in telephone companies’ costs
per unit of output. Consequently, in
certain circumstances, a BOC may have
an incentive to allocate costs from
interLATA services to access services in
order to reduce the amount of profits the
BOC is required to share with its
interstate access service customers or
become eligible for a low-end
adjustment. Time Warner Aug. 15, 1996
Comments at 12-13. Similarly, the
possibility of future re-calibration of
price cap levels or out-of-band filings
also implies that price cap regulation
does not fully sever the link between
regulated costs and prices. See 47 CFR
§61.49(e), (f). We note, however, that
only one of the BOCs currently has
adopted a sharing option. U S West is
the only BOC currently subject to a
sharing option. Data based on 1996
Annual Access Tariff Filings filed on
April 2, 1996. See also USTA Aug. 15,
1996 Comments, Hausman Aff. at 8. We
also note that the Commission has
sought comment on whether the sharing
option should be eliminated. Price Cap
Performance Review for Local Exchange
Carriers (60 FR 52362 (October 6,

1995)). Also, in the Access Charge
Reform NPRM, we sought comment on
whether we should reinitialize price cap
indices and increase the X-factor. See
Access Charge Reform; Price Cap
Performance Review for Local Exchange
Carriers; Transport Rate Structure and
Pricing; Usage of the Public Switched
Network by Information Service and
Internet Access Providers (62 FR 4657
(January 31, 1997)) at 111223-35 (Access
Charge Reform NPRM). Our affiliate
transaction rules, which apply to
transactions between the BOCs and their
interLATA affiliates, should make it
more difficult for a BOC to allocate
improperly the costs of its affiliates’
interLATA services. We also recognize
that, if a state does not impose price cap
regulation on a BOC'’s local exchange
services, the BOC may have an incentive
to allocate costs from interLATA
services to its local exchange services. It
appears, however, that many states have
adopted price cap regulation or some
other alternative form of regulation for
the BOCs’ local exchange services.
Moreover, we are not persuaded that
dominant carrier regulation of the BOC
interLATA affiliates’ interLATA
services would prevent such improper
cost allocation.

107. Furthermore, even if a BOC were
able to allocate improperly the costs of
its affiliate’s interLATA services, we
conclude that it is unlikely that a BOC
interLATA affiliate could engage
successfully in predation. At least four
interexchange carriers—AT&T, MCI,
Sprint, and LDDS WorldCom—have
nationwide, or near-nationwide,
network facilities that cover every BOC
region. These are large well-established
companies with millions of customers
throughout the nation. It is unlikely,
therefore, that a BOC interLATA
affiliate, whose customers are likely to
be concentrated in the BOC’s local
service region, (We recognize that action
taken in concert by two or more BOCs
could have a more significant impact on
interLATA competitors, but believe that
the antitrust laws and our enforcement
process will sufficiently limit the risk of
such concerted activity. Non-
Accounting Safeguards Order at 170.)
could drive one or more of these
national companies from the market.

Even if it could do so, it is doubtful
that the BOC interLATA affiliate would
later be able to raise prices in order to
recoup lost revenues. As Professor
Spulber has observed, “[e]ven in the
unlikely event that [a BOC interLATA
affiliate] could drive one of the three
large interexchange carriers into
bankruptcy, the fiber-optic transmission
capacity of that carrier would remain
intact, ready for another firm to buy the
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capacity at distress sale and
immediately undercut the (affiliate’s)
noncompetitive prices.”

108. We acknowledge that improper
cost allocation may raise concerns
beyond the risk of predatory pricing. As
AT&T and DOJ assert, exploiting
improper cost allocation to divert
business to BOC interLATA affiliates
from other, more efficient suppliers
would be anticompetitive even if the
latter suppliers remained in the market.
DOJ contends that this strategy would
produce inefficiencies and wasted
resources and reduce future investment
by competitors to improve or expand
their networks and to develop
innovative technologies and services.
AT&T claims that such a strategy would
be costless to the BOC, for it would
recover its losses in the competitive
market through contemporaneous
higher rates in the non-competitive
market, and, consequently, subsequent
recoupment would be unnecessary. As
previously stated, although we agree
that these are serious concerns, we find
that they do not establish a persuasive
basis for classifying the BOC interLATA
affiliates as dominant in the provision of
in-region, interstate, domestic,
interLATA services. Rather, such
concerns are best addressed through
enforcement of the section 272
requirements. We also note that DOJ
contends that dominant carrier
regulation will not prevent the BOCs
from improperly allocating their
affiliates’ interLATA costs. In fact, DOJ
asserts that the incentives to engage in
such practices will be eliminated only
when the local exchange market is
subject to robust competition. As
previously discussed, we conclude that
dominant carrier regulation generally
would not help prevent a BOC from
improperly allocating costs.

d. Unlawful Discrimination
i. Comments

109. The BOCs suggest that concerns
over the BOCs’ incentives to
discriminate are grossly exaggerated,
given increasing competition in
exchange and exchange access services
(particularly after a BOC has satisfied
the competitive checklist and other
requirements in section 271) and the
potential problem that customers would
attribute degradation in service quality
to the BOCs, rather than their
interLATA affiliates’ competitors. The
BOCs further contend that, even if they
did have the incentive to discriminate,
they lack the ability to do so because of
the nondiscrimination requirements in
the 1996 Act and because of engineering
obstacles to such selective degradation

of service quality. Several BOCs also
argue that discrimination is unlikely to
be effective unless it is apparent to
customers. According to the BOCs, if it
is apparent to customers, however, it
also is likely to be apparent to their long
distance carrier and regulators that have
the authority to enjoin any illegal
practices. BellSouth and SBC contend
that BOCs have a significant
disincentive to provide inferior access
to IXCs or otherwise jeopardize their
relationship because the access charges
paid by IXCs are a major source of
revenue for the BOCs, and the IXCs
increasingly will have the option of
moving their exchange access traffic to
alternative LECs and CAPs. Bell Atlantic
and USTA claim that the BOCs have a
long history of operating in other
markets related to their local exchange
and exchange access services without
any adverse economic effects. They
claim that, in each of the businesses that
the BOCs have been allowed to enter
since divestiture—cellular, voice
messaging, customer premises
equipment, and limited interLATA
services—output has grown, prices have
fallen and competitors have thrived.
PacTel asserts that, if such
discriminatory behavior could happen,
it would already have happened.

110. A number of parties contend
that, despite passage of the 1996 Act,
BOCs have the incentive and ability to
discriminate against their interLATA
affiliates’ long distance competitors.
ATE&T argues that the BOCs can
discriminate against interexchange
competitors in numerous and subtle
ways that would be difficult to police.
According to DOJ and Time Warner, the
BOCs will retain the incentive and
ability to discriminate against
competitors until they are subject to
actual, sustained competition in local
telephone markets.

ii. Discussion

111. In the Non-Accounting
Safeguards NPRM, we noted that a BOC
potentially could use its market power
in the provision of local exchange and
exchange access services to discriminate
against its interLATA affiliate’s
interLATA competitors to gain an
advantage for its interLATA affiliate. We
noted that there are various ways in
which a BOC could attempt to
discriminate against unaffiliated
interLATA carriers, such as through
poorer quality interconnection
arrangements or unnecessary delays in
satisfying its competitors’ requests to
connect to the BOC’s network. Certain
forms of discrimination may be difficult
to police, particularly in situations
where the level of the BOC’s

‘‘cooperation’” with unaffiliated
interLATA carriers is difficult to
qguantify. To the extent customers value
“‘one-stop shopping,” degrading a rival’s
interexchange service may also
undermine the attractiveness of the
rival’s interexchange/local exchange
package and thereby strengthen the
BOC’s dominant position in the
provision of local exchange services. We
continue to be concerned that a BOC
could attempt to discriminate against
unaffiliated interLATA carriers. For
purposes of determining whether the
BOC interLATA affiliates should be
classified as dominant, however, we
need to consider only whether a BOC
could discriminate against its affiliate’s
interLATA competitors to such an
extent that the affiliate would gain the
ability to raise prices by restricting its
own output upon entry or shortly
thereafter.

112. The 1996 Act contains a number
of nondiscrimination safeguards, which
we have implemented in the Non-
Accounting Safeguards Order and
Accounting Safeguards Order. For
example, section 272(c)(1) prohibits a
BOC, in its dealings with its section 272
affiliate, from “discriminat[ing] between
that company or affiliate and any other
entity in the provision or procurement
of goods, services, facilities, and
information, or in the establishment of
standards.” In the Non-Accounting
Safeguards Order, we concluded that
section 272(c)(1) requires a BOC to
provide unaffiliated entities the same
goods, services, facilities, and
information that it provides to its
section 272 affiliate at the same rates,
terms, and conditions. We also
concluded that a prima facie case of
discrimination would exist under
section 272(c)(1) if a BOC does not
provide unaffiliated entities the same
goods, services, facilities, and
information that it provides to its
section 272 affiliate at the same rates,
terms, and conditions.Non-Accounting
Safeguards Order at I 212. To rebut the
complainant’s case, the BOC may
demonstrate, among other things, that
rate differentials between the section
272 affiliate and unaffiliated entity
reflect differences in cost, or that the
unaffiliated entity expressly requested
superior or less favorable treatment in
exchange for paying a higher or lower
price to the BOC. Id. In addition, we
concluded that, to the extent a BOC
develops new services for or with its
section 272 affiliate, it must develop
new services for or with unaffiliated
entities in the same manner.

113. Section 272(e) also includes a
number of specific nondiscrimination
requirements. For example, section
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272(e)(1) requires a BOC to “fulfill any
requests from an unaffiliated entity for
telephone exchange service and
exchange access within a period no
longer than the period in which it
provides such telephone exchange
service and exchange access to itself or
its affiliates.” In the Non-Accounting
Safeguards Order, we concluded that
the term “requests’ includes, but is not
limited to, initial installation requests,
subsequent requests for improvement,
upgrades or modifications of service, or
repair and maintenance of these
services. We also concluded that BOCs
must disclose to unaffiliated entities
information regarding service intervals
in which BOCs provide service to
themselves or their affiliates. Non-
Accounting Safeguards Order at T 241.
In the Order, we sought further
comment on specific information
disclosure requirements that were
proposed by AT&T in an ex parte letter
filed after the official pleading cycle
closed. Id. at 1 244. This disclosure
requirement should promote
compliance with section 272(e)(1) and
allow competitors to resolve disputes
informally rather than using the

Commission’s formal complaint process.

114. Section 272(e)(2) restricts the
ability of a BOC to provide “facilities,
services, or information concerning its
provision of exchange access to [its
affiliate,] unless [it makes] such
facilities, services, or information * * *
available to other providers of
interLATA services in that market on
the same terms and conditions.”
Coupled with existing equal access and
network disclosure requirements, this
provision will limit the BOCs’ ability to
discriminate in the provision of such
facilities, services, and information.

115. Section 272(e)(3) requires that a
BOC charge its affiliate *‘an amount for
access to its telephone exchange service
and exchange access that is no less than
the amount [that the BOC charges] any
unaffiliated interexchange carriers for
such service.” In the Non-Accounting
Safeguards Order, we recognized that
this provision serves to constrain a
BOC'’s ability to engage in
discriminatory pricing of its exchange
and exchange access service.

116. We also find that the structural
separation requirements of section
272(b) will constrain a BOC’s ability to
discriminate against its affiliate’s
interLATA competitors. As previously
noted, we have interpreted the section
272(b)(1) requirement that a section 272
affiliate ““operate independently” from
the BOC to prohibit the joint ownership
of transmission and switching facilities
by the BOC and its affiliate. This
requirement ensures that an affiliate

must obtain any such facilities on an
arm’s length basis pursuant to section
272(b)(5), thereby increasing the
transparency of transactions between a
BOC and its affiliates. As we observed
in the Non-Accounting Safeguards
Order, “[t]ogether, the prohibition on
joint ownership of facilities and the
nondiscrimination requirements should
ensure that competitors can obtain
access to transmission and switching
facilities equivalent to that which
section 272 affiliates receive.”

117. We recognize that the
nondiscrimination requirements in the
Communications Act are effective only
to the extent that they are enforced. To
this end, the 1996 Act gives the
Commission specific authority to
enforce the requirements of section 272
and the other conditions for in-region,
interLATA entry incorporated in section
271(d)(3). Section 271(d)(6) provides
that ““[i]f at any time after the approval
of a [BOC application under section
271(d)(3)], the Commission determines
that a [BOC] has ceased to meet any of
the conditions required for such
approval, the Commission may, after
notice and opportunity for a hearing—
(i) issue an order to such company to
correct the deficiency; (ii) impose a
penalty on such company pursuant to
title V; or (iii) suspend or revoke such
approval.” In the Non-Accounting
Safeguards Order, we concluded that
this authority augments the
Commission’s existing enforcement
authority. Section 271(d)(6) also
specifies that the Commission must act
within 90 days on a complaint alleging
that a BOC has failed to meet a
condition required for in-region,
interLATA approval under section
271(d)(3).

118. In light of the 90-day deadline to
act upon a 271(d)(6) complaint, we
adopted certain measures in the Non-
Accounting Safeguards Order to
expedite the processing of these
complaints. We also recently initiated a
separate proceeding addressing the
expedited complaint procedures
mandated by this subsection as well as
those mandated by other provisions of
the 1996 Act. See Amendment of Rules
Governing Procedures to be Followed
When Formal Complaints are Filed
Against Common Carriers (61 FR 67978
(December 26, 1990)). For example,
once a complainant has demonstrated a
prima facie case that a defendant BOC
has ceased to meet the conditions of
entry, the burden of production (i.e.,
coming forward with evidence) will
shift to the BOC defendant. By shifting
this burden of production, we have
placed on the BOC an affirmative
obligation to produce evidence and

arguments necessary to rebut the
complainant’s prima facie case or face
an adverse ruling. The complainant,
however, will have the ultimate burden
of persuasion throughout the
proceeding; that is, to show that the
“preponderance of the evidence”
produced in the proceeding weighs in
its favor. Non-Accounting Safeguards
Order at 1] 345. In the Non-Accounting
Safeguards Order, we also concluded
that, in addressing complaints alleging
that a BOC has ceased to meet the
conditions required for the provision of
in-region interLATA services, we will
not employ a presumption of
reasonableness in favor of the BOC
interLATA affiliate, regardless of
whether the BOC or BOC interLATA
affiliate is regulated as a dominant or
non-dominant carrier. Id. at 1 351. The
presumption of lawfulness given to
nondominant carrier rates and practices
is employed in the context of
complaints alleging violations of
sections 201(b) and 202(b), where the
complaint must demonstrate that the
defendant’s rates and practices are
“unjust and unreasonable.” We found
that a presumption of reasonableness is
an irrelevant concept in the context of
complaints alleging violations of the
conditions of interLATA approval in
section 271(d)(3), particularly given our
interpretation of section 272(c)(1) as an
unqualified prohibition on
discrimination. Id. We believe that these
enforcement mechanisms will allow us
to adjudicate complaints against the
BOCs and BOC interLATA affiliates in
a timely manner.

119. We conclude that the statutory
and regulatory safeguards discussed
above will prevent a BOC from
discriminating to such an extent that its
interLATA affiliate would have the
ability, upon entry or shortly thereafter,
to raise the price of in-region, interstate,
domestic, interLATA services by
restricting its output. We also conclude
that imposing dominant carrier
regulation on the BOC interLATA
affiliates would not significantly aid in
the prevention of most types of
discrimination. Although the advance
tariff filing requirement might help
detect certain types of price
discrimination, the marginal benefit of
such regulation would be outweighed
by the burdens such regulation would
impose, as discussed above. See supra
9191 88-90. Although AT&T expresses
concern about the risk of
discrimination, it suggests that the
Commission should impose stringent
non-discrimination requirements and
reporting obligations in order to combat
this problem. It does not contend that
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dominant carrier regulation would help
to prevent discrimination. We are not
persuaded by Time Warner’s assertion
that dominant carrier regulation is
necessary to ensure that the BOCs
comply with their statutory obligation to
charge affiliates rates equal to those
charged unaffiliated carriers for
telephone exchange and exchange
access services. Rather, as discussed
above, we conclude that the section 272
safeguards, coupled with the expedited
enforcement mechanism, should
provide an adequate means of ensuring
that the BOCs comply with this
requirement.

e. Price Squeeze

i. Comments

120. The BOCs generally argue that
they do not have the ability to engage
in a price squeeze by raising prices
because their access prices are
regulated. They also note that section
272(e)(3) requires BOCs to charge their
affiliates the same access rates they
charge unaffiliated carriers. PacTel
claims that a true price squeeze would
occur only if the price charged by the
BOC interLATA affiliate was less than
the BOC’s marginal cost of access, plus
the foregone contribution from that
access, plus the affiliate’s cost of
providing the long distance service.
PacTel contends that it would be
irrational for a BOC interLATA affiliate
to price below this level unless its object
was predation, which is not a plausible
strategy. On the other hand, according
to PacTel, a BOC interLATA affiliate’s
acceptance of little or no profit in order
to expand its market share, by itself,
would not be a price squeeze and would
not be anticompetitive. NYNEX claims
that significant changes to local
exchange service and access markets
initiated by the Local Competition First
Report and Order (61 FR 45476 (August
29, 1996)) make it unreasonable to fear
that BOC access pricing could result in
its affiliate’s attaining long distance
market power, particularly in light of
the Commission’s commitment to
undertake and complete access reform
within the next year.

121. Non-BOC commenters generally
contend that the BOCs will have the
incentive and ability to engage in a price
squeeze, despite price cap regulation of
the BOCs’ access services and other
applicable safeguards. The Economic
Strategy Institute asserts that antitrust
and economic literature generally
supports the need for regulatory
intervention in cases of price squeezes.
MCI contends that the BOCs are most
likely to exercise market power by
assessing excessive prices for exchange

access services for all carriers (including
the BOCs’ interLATA affiliates), and
price cap regulation will not prevent
this tactic because access rates are
already excessive. MFS argues that, as
long as a BOC is allowed to provide
both essential services and competitive
services, and as long as those essential
services are priced above cost, a
“vertically integrated”” BOC can drive
even more efficient rivals out of the
market. MFS and MCI further assert that
a price squeeze would not be limited to
price increases in access services, but
could also arise from the contribution
BOCs earn on stimulated demand for
access services created by competitors’
forced price reductions to match a BOC
interLATA affiliate price reduction. MCI
claims that such a strategy could
seriously harm competition. According
to MCI, even if rivals remain in the
market, they will be weakened by the
cost increases they are forced to absorb,
thereby reducing their output and the
‘“vigors of competition.”

122. LDDS asserts that the structural
separation, accounting, and imputation
requirements in the Communications
Act do not adequately address the
BOCs’ access cost advantage because: (1)
There is no way to ensure that a BOC
interLATA affiliate’s costs, other than
for access, are reflected in its prices; (2)
to the extent customers buy bundled
local exchange, long distance, and other
services from a BOC interLATA affiliate,
the BOC interLATA affiliate could
effectively evade imputation
requirements by passing on its access
cost advantage in reduced prices for
services not subject to the Commission’s
direct jurisdiction, such as local
exchange and information services; (3) a
BOC will have the incentive and ability
to favor its interLATA affiliate over its
competitors in the provision of bundled
local exchange and interLATA services;
and (4) a BOC has the ability to
discriminate against its affiliate’s
interLATA competitors on terms other
than price.

123. MCI and AT&T argue that
requiring cost support data and advance
notice periods for tariff filings is
important to ensure that the BOC
interLATA affiliates are pricing their
services above their costs. MFS,
however, questions whether regulating
BOC interLATA affiliates as dominant
firms would be effective in preventing
price squeezes. It contends that the only
effective mechanisms for preventing this
behavior are pricing BOC essential
services at economic cost and
developing competitive alternatives to
the BOCs’ essential services.

124. Ameritech disputes arguments
that access charges are priced above

economic costs and therefore will
enable BOC interLATA affiliates to set
interLATA rates below cost without
incurring a loss. According to
Ameritech, any subsidies in access are
real costs that the BOC must recover in
some manner in order to remain
“whole.” Ameritech also claims that
price squeeze arguments ignore the fact
that BOC interLATA affiliates will pay
access charges to unaffiliated carriers
when they originate or terminate long
distance calls out-of-region and that
facilities-based incumbent carriers
actually have significant cost
advantages. Finally, Ameritech disputes
the relevance of the price squeeze
arguments. According to Ameritech, a
BOC interLATA affiliate’s ability to gain
market share by setting rates below the
cost of access would not constitute a
basis for classifying the BOC interLATA
affiliate as dominant. Ameritech is
aware of no legal theory under which
such a practice could be considered
unreasonable or otherwise unlawful,
since consumers would suffer no harm
unless the BOC interLATA affiliate
could somehow acquire market power
from its action. Bell Atlantic and
NYNEX claim that advance notice
periods for tariff filings and cost support
requirements are unnecessary to ensure
compliance with the section 272
imputation requirement because the
1996 Act already provides for a biennial
audit, which is intended to serve
specifically as a check on compliance
with the section 272 separation
requirements, including the imputation
requirement.
ii. Discussion

125. In the Non-Accounting
Safeguards NPRM, we noted that, absent
appropriate safeguards, a BOC
potentially could raise the price of
access to all interexchange carriers,
including its affiliate. This would cause
competing interLATA carriers either to
raise their retail interLATA rates in
order to maintain the same profit
margins or to attempt to preserve their
market share by not raising their prices
to reflect the increase in access charges,
thereby reducing their profit margins. If
the competing in-region interLATA
service providers raised their prices to
recover the increased access charges, the
BOC interLATA affiliate could seek to
expand its market share by not matching
the price increase. In that event,
although the BOC interLATA affiliate
would achieve lower profit margins
than its rivals, all other things being
equal, the BOC corporate entity as a
whole would receive additional access
revenues from unaffiliated carriers due
to the access price increase and greater
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revenues from the affiliate’s interLATA
services caused by its increased share of
interLATA traffic. If the BOC were to
raise its access rates high enough, it
would be impossible for interexchange
competitors to compete effectively.
Thus, the entry of a BOC'’s affiliate into
the provision of in-region, interstate,
domestic, interLATA services might
give the BOC an incentive to raise its
price for access services in order to
disadvantage its affiliate’s rivals,
increase its affiliate’s market share, and
increase the profits of the BOC overall.
Non-Accounting Safeguards NPRM at
9141. In the Notice, we recognized that
the same situation could occur if a BOC
failed to pass through to interexchange
carriers a reduction in the cost of
providing access services, and that price
cap regulation would not be effective in
eliminating the effect of a price squeeze
initiated under these circumstances. Id.
at 1141 n.272.

126. We conclude, as discussed in the
NPRM, that price cap regulation of the
BOCs’ access services sufficiently
constrains a BOC'’s ability to raise access
prices to such an extent that the BOC
affiliate would gain, upon entry or soon
thereafter, the ability to raise prices of
interLATA services above competitive
levels by restricting its own output of
those services. See NYNEX comments at
57. We also note that the emergence of
competition in the provision of
exchange access service may also
constrain a BOC'’s ability to raise access
prices. See id.; SBC Aug. 30, 1996 Reply
at 27. Although a BOC may be able to
raise its access rates to some extent if
those rates are currently below the
applicable price cap and could fail to
pass along reductions in the cost of
access if the productivity factor is too
low, we conclude that such an increase
would not give a BOC affiliate the
ability to raise prices of interLATA
services above competitive levels by
restricting its own output of those
services. We will consider the impact of
such a potential increase on competition
in the pending access charge reform
proceeding. We also note that the ability
of competing carriers to acquire access
through the purchase of unbundled
elements enables them to avoid
originating access charges and thus
partially protect themselves against a
price squeeze. See 47 U.S.C.
§252(d)(1)(A)(i). The Commission’s
pricing rules interpreting section
252(d)(1)(A)(i) are currently under stay
by the 8th Circuit Court of Appeals.
lowa Utilities Board v. FCC, No. 96—
3321, 1996 WL 589284 (8th Cir. Oct. 15,
1996) (order granting stay pending
judicial review). To the extent that

access charges are reformed to more
closely reflect economic cost, as is being
considered in the access charge reform
proceeding, the potential for a price
squeeze should be further mitigated.
127. Some commenters assert,
however, that a BOC could engage in a
price squeeze without raising the price
of its access services. These commenters
suggest that, because access services are
currently priced above economic cost, a
BOC interLATA affiliate could set its
interLATA prices at or below the BOC’s
access prices and still be profitable. The
affiliate’s interLATA competitors would
then be faced with the choice of setting
their prices at unprofitable levels or
losing market share. Several BOCs
respond that this would not be a profit-
maximizing strategy because the
increased revenues they would receive
from the affiliate’s interLATA services
would be offset by a reduction in the
access revenues received from
unaffiliated carriers. If the affiliate’s
reduction in interLATA rates
sufficiently increased demand, however,
it is possible the BOC interLATA
affiliate’s higher interLATA revenues
would more than offset lost access
revenues, assuming the affiliate’s
interLATA competitors do not match
the affiliate’s price reduction. If, in the
alternative, the competitors reduce their
interLATA rates to match the BOC
interLATA affiliate’s reductions, the
BOC would receive increased access
revenues. In the extreme, such a
situation could drive the affiliate’s rivals
from the market. MCI claims that, even
if such a predatory strategy is not
successful, the rivals would be
weakened by the cost increases they
absorb, thereby reducing their output
and their ability to compete effectively.
128. We conclude that imposing
advance tariffing and cost support data
requirements on the BOC interLATA
affiliates would not be an efficient
means of preventing the BOCs from
engaging in such a predatory price
squeeze strategy. As previously
discussed, advance notice periods for
tariff filings could reduce the BOC
interLATA affiliates’ incentives to
reduce their interLATA rates.
Furthermore, requiring the BOC
interLATA affiliates to file cost support
data could discourage them from
introducing innovative new service
offerings. We also conclude that
imposing advance tariff filing and cost
support data requirements on the BOC
interLATA affiliates would not address
LDDS’ concern that the BOC interLATA
affiliates could effectively evade
imputation requirements by passing on
their access cost advantage in reduced
prices for services not subject to the

Commission’s jurisdiction, such as local
exchange and information services. In
addition, we believe that, if the
predatory behavior described above
were to occur, it could be adequately
addressed through our complaint
process and enforcement of the antitrust
laws, coupled with the biennial audits
required by section 272(d), such that the
benefits of any protections offered by
advance tariffing and cost support data
requirements would be outweighed by
the enormous administrative burden
those requirements would impose on
the Commission. A BOC interLATA
affiliate that charges a rate for its
interLATA services below its
incremental cost to provide service
would be in violation of sections 201
and 202 of the Communications Act, if
such a rate were sustained for an
extended period.

129. We also note that other factors
constrain the ability of a BOC or BOC
interLATA affiliate to engage in a
predatory price squeeze. For example, a
BOC interLATA affiliate’s apparent cost
advantage resulting from its avoidance
of access charges may be offset by other
costs it must incur, such as the cost of
interLATA transport, which, at least
initially, may be greater than the true
marginal cost of interLATA transport for
facilities-based interLATA carriers. In
addition, a BOC interLATA affiliate will
have to pay terminating access charges
to LECs other than its BOC parent for
calls terminating outside the BOC’s
region and to competing LECs in the
BOC'’s in-region states. Having to pay
such access charges reduces the cost
disparity between the BOC interLATA
affiliate and competing interexchange
carriers. Finally, we note that a price
squeeze strategy would give a BOC
interLATA affiliate the ability to raise
price by restricting its own output only
if it is able to drive competitors from the
market. As discussed previously, the
existence of four nationwide, or near-
nationwide, network facilities makes it
unlikely that a BOC interLATA affiliate
could successfully engage in a predatory
strategy. As a result, we conclude that
the BOCs or BOC interLATA affiliates
will not be able to engage in a price
squeeze to such an extent that the BOC
interLATA affiliates will have the
ability, upon entry or soon thereafter, to
raise price by restricting their own
output. Thus we do not believe that
classifying a BOC’s interLATA affiliate
as a dominant carrier is necessary or
appropriate to constrain the BOC and its
affiliate from attempting to execute a
predatory price squeeze.

130. We agree with commenters that
assert that the risk of the BOCs engaging
in a price squeeze will be greatly
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reduced when interLATA competitors
gain the ability to purchase access to the
BOCs’ networks at or near cost, and as
competition develops in the provision
of exchange access services. As noted,
we believe that the ability of competing
carriers to acquire access through the
purchase of unbundled elements
enables them to avoid originating access
charges and thus partially protect
themselves against a price squeeze.
Moreover, to the extent that access
charges are reformed to more closely
reflect economic cost, as is being
considered in the access charge reform
proceeding, the potential for a price
squeeze should be further mitigated.

f. Mergers or Joint Ventures Between
Two or More BOCs

i. Background and Comments

131. In the Non-Accounting
Safeguards NPRM, we sought comment
on what effect, if any, a merger of or
joint venture between two or more BOCs
should have on our determination
whether to classify the interLATA
affiliate of one of those BOCs as
dominant or non-dominant. Bell
Atlantic, contends that the prospect of
mergers between BOCs should not have
any impact on whether the BOCs are
treated as dominant because both
parties to such a merger would be
entering the long distance market with
zero market share and in competition
with well established competitors and
because the merged company’s access
business would remain subject to all the
same market and regulatory constraints
as nonmerged BOCs. Sprint and the
New York State Department of Public
Service (NYPDS) contend that mergers,
acquisitions, and similar combinations
by BOCs may require consideration of
geographic markets more expansive
than a particular BOC'’s region.

ii. Discussion

132.We conclude that a merger of or
joint venture between two or more BOCs
should have no direct effect on our
determination of whether to classify the
interLATA affiliates of one of those
BOCs as dominant or non-dominant.
Bell Atlantic notes that, even though a
merged company’s territory would
grow, it would continue to be subject to
the same regulation currently imposed
on the individual companies prior to the
merger or joint venture. In the Non-
Accounting Safeguards Order, we
concluded that, upon completion of a
merger between or among BOCs, the in-
region states of a merged entity shall
include all of the in-region states of each
of the BOCs involved in the merger.
Non-Accounting Safeguards Order at

169. We declined, however, to adopt a
general rule that would treat the regions
of merging BOCs as combined prior to
completion of the merger, for the
purposes of applying the section 272
separate affiliate and nondiscrimination
safeguards. We found that adequate
protections against discriminatory and
anticompetitive conduct already applied
to mergers, acquisitions, and joint
ventures among BOCs. Id. Thus, the
merged entity would be required to
satisfy the requirements of sections 271
and 272 in providing interLATA
services originating in those in-region
states. We also note that DOJ is
currently considering the implications
of such mergers and joint ventures from
an antitrust perspective.

g. Conclusion

133. Based on the preceding analysis,
we conclude that the BOCs’ interLATA
affiliates will not have the ability, upon
entry or soon thereafter, to raise the
price of in-region, interstate, domestic,
interLATA services by restricting their
own output, and, therefore, that the
BOC interLATA affiliates should be
classified as non-dominant in the
provision of those services. We note,
however, that we retain the ability to
impose some or all of the dominant
carrier regulations on one or more of the
BOC interLATA affiliates if this proves
necessary in the future. As discussed in
the NPRM, our experience with
regulating the independent LECs’
provision of interstate, domestic,
interexchange services and the BOCs’
provision of enhanced services suggests
that our existing safeguards have
worked reasonably well and generally
have been effective, in conjunction with
our regular audits, in deterring the
improper allocation of costs and
unlawful discrimination. Non-
Accounting Safeguards NPRM at ] 146;
PacTel Aug. 15, 1996 Comments at 65—
66 (noting that PacTel has lost
significant market share in intraLATA
toll services and that Bell Atlantic and
NYNEX have not gained significant
market share in the provision of
interLATA corridor services). We
acknowledge, however, that there have
been instances in which individual
BOCs may have not complied with our
non-structural safeguards in providing
non-regulated services. See id. n. 284.
See also MCI Aug. 15, 1996 Comments
at 67 (referring to the MemoryCall case).
We are not persuaded by MClI’s
argument that the Ninth Circuit’s
decision in California Ill (California v.
FCC, 39 F.3d 919, 923 (9th Cir. 1994)
(California Ill). In its Computer 111
decisions, the Commission removed the
separate affiliate requirements

applicable to AT&T and the BOCs,
provided that they complied with
certain nonstructural safeguards
intended to guarantee that they offered
their regulated network services to
competing enhanced service providers
on an equal and nondiscriminatory
basis. The U.S. Court of Appeals for the
Ninth Circuit vacated portions of the
Commission’s Computer Ill decisions in
three separate decisions leads to the
conclusion that we should impose
dominant carrier regulation on the BOC
interLATA affiliates. As discussed
above, section 272 requires the BOCs to
provide in-region, interLATA services
through structurally separate affiliates.
Since section 272’s structural separation
requirements are akin to those in
Computer I, the Ninth Circuit’s
discussion of whether the Commission
had adequately justified its elimination
of the Computer Il structural separation
requirements for BOC enhanced services
is not relevant here.

134. We believe that the entry of the
BOC interLATA affiliates into the
provision of in-region, interLATA
services has the potential to increase
price competition and lead to
innovative new services and market
efficiencies. We recognize that, as long
as the BOCs retain control of local
bottleneck facilities, they could
potentially engage in improper cost
allocation, discrimination, and other
anticompetitive conduct to favor their
affiliates’ in-region, interLATA services.
We conclude, however, that, to the
extent dominant carrier regulation
addresses such anticompetitive conduct,
the burdens imposed by such regulation
outweighs its benefits. We therefore see
no reason to impose dominant carrier
regulation on the BOC interLATA
affiliates, given that section 272
contains numerous safeguards designed
to prevent the BOCs from engaging in
improper cost allocation,
discrimination, and other
anticompetitive conduct. Section
272(f)(1) of the Communications Act
provides that the BOC safeguards set out
in section 272, other than those
prescribed in section 272(e), shall
sunset three years after the date that the
BOC affiliate is authorized to provide
interLATA telecommunications services
unless the Commission extends such
three-year period by rule or order. We
cannot now predict how competition
will develop in local exchange markets
nor can we determine at this time what
accounting and non-accounting
safeguards, if any, will be needed at that
time. Accordingly, we recognize that it
will be necessary for the Commission to
determine what accounting and non-
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accounting safeguards, if any, are
necessary and appropriate upon
expiration of those section 272
safeguards subject to sunset, and
whether BOC interLATA affiliates
should be classified as dominant or non-
dominant in the provision of in-region,
interstate, domestic, interLATA
services. We emphasize that our
decision to accord non-dominant
treatment to the BOCs’ provision of in-
region, interLATA services is predicated
upon their full compliance with the
structural, transactional, and
nondiscrimination requirements of
section 272 and our implementing rules.
We believe that these safeguards,
coupled with other statutory and
regulatory safeguards, are sufficient to
prevent the BOC interLATA affiliates
from gaining the ability, upon entry or
shortly thereafter, to raise prices by
restricting their output.

3. Classification of BOC InterLATA
Affiliates in the Provision of In-Region,
International Services

a. Background

135. In the Non-Accounting
Safeguards NPRM, we tentatively
concluded that we should apply the
same regulatory treatment to a BOC
interLATA affiliate’s provision of in-
region, international services as we
apply to its provision of in-region,
interstate, domestic, interLATA
services, assuming the BOC or BOC
interLATA affiliate does not have an
affiliation with a foreign carrier that has
the ability to discriminate against the
rivals of the BOC or its affiliate through
control of bottleneck facilities in a
foreign destination market. Under this
proposal, our current framework for
addressing issues raised by foreign
carrier affiliations would apply to the
BOCs’ provision of U.S. international
services.

b. Comments

136. Most commenters support the
Commission’s proposal to apply the
same regulatory treatment to the BOC
interLATA affiliates’ provision of in-
region, international services as it
applies to in-region, interstate, domestic
interLATA services. PacTel and US
West agree that if the BOC interLATA
affiliates should be non-dominant for in-
region domestic services, they should be
non-dominant for in-region
international services, but they further
claim that differences in the domestic
and international markets suggest that
BOC interLATA affiliates should be
classified as nondominant for
international interLATA services
regardless of their classification for

domestic services. PacTel agrees that the
existing rules governing dominance
based on foreign market affiliations
should apply to BOC interLATA
affiliates as they do to all other
international carriers. PacTel suggests,
however, that the Commission should
ensure that route-by-route dominance
filings, based on foreign affiliations, be
concluded no later than the grant of a
section 271 entry petition.

137. MCI generally agrees with the
Commission that a BOC'’s in-region
international service should be treated
in a manner similar to its in-region
domestic interLATA service. It
contends, however, that the BOCs have
unique advantages in the international
services market as a result of their
“regional focus.” MCI expresses concern
that the BOCs will enter into special
arrangements with foreign carriers
under which return traffic would be
‘“‘groomed’’—i.e., the foreign carrier
would give the BOC’s interLATA
affiliate the return traffic that terminates
in the BOC’s region. MCI contends that,
by contrast, non-BOC interexchange
carriers would be required to take return
traffic to destinations all over the United
States and thereby incur higher costs in
terminating such traffic. MCI notes that
a disproportionate amount of
international traffic terminates in the
NYNEX and Pacific Bell regions and
argues that these BOCs would have an
especially lucrative opportunity to
obtain groomed traffic. MCI notes that
such arrangements may result in lower
costs for terminating U.S. inbound
traffic, but characterizes these
arrangements as “‘anticompetitive.” It
urges the Commission, at a minimum, to
impose on the BOC interLATA affiliates
the same safeguards that it imposed on
MCI in the order approving British
Telecom’s (BT’s) initial 20 percent
investment in MCI. A number of the
BOCs respond that such additional
requirements are unnecessary and
inappropriate.

c. Discussion

138. We adopt our tentative
conclusion that we should apply the
same regulatory treatment to a BOC
interLATA affiliate’s provision of in-
region, international services as we
apply to its provision of in-region,
interstate, domestic, interLATA
services. As discussed in the NPRM, the
relevant issue in both contexts is
whether the BOC interLATA affiliate
can exploit its market power in local
exchange and exchange access services
to raise prices by restricting its own
output in another market (the domestic
interLATA or international market). We
also note that the section 272 safeguards

apply equally to the BOCs’ in-region,
domestic, interLATA and in-region,
international services. We find no
practical distinctions between a BOC’s
ability and incentive to use its market
power in the provision of local
exchange and access services to
improperly allocate costs, discriminate
against, or otherwise disadvantage
unaffiliated domestic interexchange
competitors as opposed to international
service competitors.

139. In light of our classification of
the BOC interLATA affiliates as non-
dominant in the provision of in-region,
interstate, domestic, interLATA
services, we accordingly will classify
each BOC interLATA affiliate as non-
dominant in the provision of in-region,
international services, unless it is
affiliated, within the meaning of section
63.18(h)(2)(i) of our rules, with a foreign
carrier that has the ability to
discriminate against the rivals of the
BOC or its affiliate through control of
bottleneck services or facilities in a
foreign destination market. We will
apply section 63.10(a) of our rules to
determine whether to regulate a BOC
interLATA affiliate as dominant on
those U.S. international routes where an
affiliated foreign carrier has the ability
to discriminate against unaffiliated U.S.
international carriers through control of
bottleneck services or facilities in the
foreign destination market. The
safeguards that we apply to carriers that
we classify as dominant based on a
foreign carrier affiliation are contained
in Section 63.10(c) of our rules and are
designed to address the incentive and
ability of the foreign carrier to
discriminate against the rivals of its U.S.
affiliate in the provision of services or
facilities necessary to terminate U.S.
international traffic. Section 63.10(a) of
the Commission’s rules provides that:
(1) Carriers having no affiliation with a
foreign carrier in the destination market
are presumptively non-dominant for
that route; (2) carriers affiliated with a
foreign carrier that is a monopoly in the
destination market are presumptively
dominant for that route; (3) carriers
affiliated with a foreign carrier that is
not a monopoly on that route receive
closer scrutiny by the Commission; and
(4) carriers that serve an affiliated
destination market solely through the
resale of an unaffiliated U.S. facilities-
based carrier’s switched services are
presumptively nondominant for that
route. See also Regulation of
International Common Carrier Services,
1191 19-24. This framework for
addressing issues raised by foreign
carrier affiliations will apply to the
BOCs’ provision of U.S. international
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services as an additional component of
our regulation of the U.S. international
services market.

140. We reject MCI’s suggestion that
we should impose additional safeguards
on the BOC’s in-region, international
services. We observe, as an initial
matter, that all U.S. international
carriers are subject to the same
prohibition against accepting ‘‘special
concessions’ from foreign carriers that
we imposed on MCI in the order
approving BT’s initial 20 percent
investment in MCI. The grooming
described by MCI would constitute a
special concession prohibited by the
terms of Section 63.14 of the
Commission’s rules to the extent the
U.S. carrier entered into a grooming
arrangement that the foreign carrier did
not offer to similarly situated U.S.
carriers. See 47 CFR Section 63.14
(“[a]lny carrier authorized to provide
international communications service
* * *gshall be prohibited from agreeing
to accept special concessions directly or
indirectly from any foreign carrier or
administration with respect to traffic or
revenue flows between the United
States and any foreign country served
* * * and from agreeing to enter into
such agreements in the future * * *.”’).
A U.S. carrier that negotiates a grooming
arrangement with a foreign carrier on a
particular route would be required to
submit the arrangement to the
Commission for public comment and
review in circumstances where the
arrangement deviates from existing
arrangements with other U.S. carriers
for the routing and/or settlement of
traffic on that route.

141. We are not prepared to rule on
this record, however, that the grooming
of return traffic (i.e., giving a U.S. carrier
the return traffic that terminates in a
particular region) in a manner that may
ultimately reduce U.S. carrier costs and
rates is anticompetitive per se. We
recently adopted guidelines for
permitting in certain circumstances
flexible settlement arrangements
between U.S. and foreign carriers that
do not comply with the International
Settlements Policy (ISP). Regulation of
International Accounting Rates (62 FR
5535 (February 6, 1997)) (Accounting
Rate Flexibility Order). The ISP requires:
(1) The equal division of accounting
rates; (2) non-discriminatory treatment
of U.S. carriers; and (3) proportionate
return of U.S.-bound traffic. The ISP is
designed to prevent foreign carriers with
market power from obtaining
discriminatory accounting rate
concessions from competing U.S.
carriers. See generally Policy Statement
on International Accounting Rate
Reform (61 FR 11163 (March 19, 1996)).

MCI will have ample opportunity to
make its arguments, with proper
economic support, in the event a BOC
interLATA affiliate or any other U.S.
international carrier seeks to establish
an arrangement for grooming return
traffic.

142. We are also unpersuaded that the
other conditions imposed in the 20
percent BT investment in MCI are useful
or necessary in this case. MCI has not
explained how those conditions are
relevant to the BOC interLATA
affiliates’ provision of in-region
international service on routes where
they have no investment interest in or
by a foreign carrier. The conditions
imposed on MCI apply to its operations
only on the U.S.-U.K. route, where we
found that BT controlled bottleneck
local exchange and exchange access
facilities on the U.K. end, and they were
targeted to limiting the potential risks of
undue discrimination between a U.S.
carrier (MCI) and a foreign carrier with
which the U.S. carrier has an equity
relationship (BT). We note that MCI and
BT have requested Commission
approval of the transfer of control to BT
of licenses and authorization held by
MCI subsidiaries, which would occur as
a result of the proposed merger of MCI
and BT. See MCI Communications
Corporation and British
Telecommunications PLC Seek FCC
Consent for Proposed Transfer of
Control, GN Docket No. 96-245, Public
Notice, DA 96-2079 (rel. Dec. 10, 1996).
To the extent a BOC has an equity
interest in a foreign carrier or the foreign
carrier has such an interest in a BOC on
a particular U.S. international route, it
is of course subject to Section 63.10 of
our rules. This rule sets forth the
framework for imposing certain
safeguards on U.S. carriers that are
affiliated with foreign carriers that have
the ability to discriminate in the favor
of their U.S. affiliate through the control
of bottleneck services or facilities.

B. Classification of Independent LECs

143. For the reasons discussed below,
we conclude that the requirements
established in the Fifth Report and
Order, together with other existing
rules, sufficiently limit an independent
LEC’s ability to exercise its market
power in the local exchange and
exchange access markets so that the LEC
cannot profitably raise and sustain the
price of in-region, interstate, domestic,
interexchange services by restricting its
own output. We, therefore, classify
independent LECs as non-dominant in
the provision of these services. We
recognize, however, that an
independent LEC conceivably could use
its control over local bottleneck

facilities to allocate costs improperly,
engage in unlawful discrimination, or
attempt to price squeeze. We, therefore,
impose the Fifth Report and Order
separation requirements on all
incumbent independent LECs that
provide in-region, interstate, domestic,
interexchange services. We further
conclude that we should apply the same
regulatory classification to the
independent LECs’ provision of in-
region, international services that we
adopt for their provision of in-region,
interstate, domestic, interexchange
services.

1. Classification of Independent LECs in
the Provision of In-Region, Interstate,
Domestic, Interexchange Services

a. Background

144. In the Competitive Carrier Fourth
Report and Order, the Commission
determined that interexchange carriers
affiliated with independent LECs would
be regulated as non-dominant carriers.
In the Competitive Carrier Fifth Report
and Order, the Commission clarified the
definition of “affiliate” (The
Commission defined a carrier affiliated
with an independent LEC as *‘a carrier
that is owned (in whole or in part) or
controlled by, or under common
ownership (in whole or in part) or
control with, an exchange telephone
company.” Fifth Report and Order, 98
FCC 2d at 1198, 19.) and identified
three separation requirements that the
affiliate must meet in order to qualify
for non-dominant treatment. These
requirements are that the affiliate: (1)
Maintain separate books of account; (2)
not jointly own transmission or
switching facilities with the LEC; and
(3) acquire any services from its
affiliated exchange company at tariffed
rates, terms, and conditions. The
Commission further concluded that, if
the LEC provides interstate,
interexchange service directly, rather
than through an affiliate, or if the
affiliate fails to satisfy the three
requirements, those services would be
subject to dominant carrier regulation.
The Commission observed that these
separation requirements would provide
some ‘“‘protection against cost-shifting
and anticompetitive conduct” by an
independent LEC that could result from
its control of local bottleneck facilities.

145. In the Non-Accounting
Safeguards NPRM, we sought comment
on how we should classify independent
LECs’ provision of in-region, interstate,
interexchange services. We also sought
comment on whether, absent the Fifth
Report and Order separation
requirements, an independent LEC
would be able to use its market power
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in local exchange and exchange access
services to disadvantage its
interexchange competitors to such an
extent that it would quickly gain the
ability profitably to raise and sustain the
price of in-region, interstate, domestic
interexchange service significantly
above competitive levels by restricting
its output. We suggested that, regardless
of our determination of whether
independent LECs should be classified
as dominant or non-dominant, some
level of separation may be necessary
between an independent LEC’s
interstate, domestic, interexchange
operations and its local exchange
operations to guard against cost
misallocation, unlawful discrimination,
or a price squeeze. In addition, we
sought comment on whether the
existing Fifth Report and Order
requirements are sufficient safeguards to
apply to independent LECs to address
these concerns.

b. Comments

146. Commenters generally suggest
two different schemes for regulating
independent LECs’ provision of in-
region, interstate, interexchange
services. First, independent LECs and
others argue that the Commission
should find that independent LECS are
non-dominant in their provision of in-
region, interstate, interexchange
services, and that the Fifth Report and
Order requirements are no longer
necessary. According to these
commenters, the Commission should
eliminate the existing Fifth Report and
Order separate affiliate requirement as a
precondition for non-dominant
classification. In support of their
contention that independent LECs
should be regulated as non-dominant in
their provision of in-region, interstate,
interexchange services, these
commenters argue that: (1) independent
LECs do not have market power in the
in-region, interstate, interexchange
market based on the market power
factors that the Commission applied in
reclassifying AT&T as a non-dominant
interexchange carrier; (2) dominant
carrier regulation would reduce
competition in the long distance market;
(3) imposition of the Fifth Report and
Order separations requirements on
independent LECs’ provision of in-
region, interstate, interexchange service
is inconsistent with the 1996 Act; and
(4) the real costs of requiring any level
of separation for independent LECs far
outweighs the speculative benefits of
separation.

147. In addition, these commenters
assert that independent LECs have
neither the ability nor the incentive to
leverage the market power resulting

from their control over local facilities to
impede competition in the
interexchange market. These
commenters argue that their inability to
leverage control over local facilities is
attributable to several factors, including
provisions of the 1996 Act that are
designed to open the local market to
competition; the geographic dispersion
and largely rural nature of independent
LEC service territories; cost accounting
safeguards, price caps on access
services, and regulations to prevent non-
price discrimination in the quality of
access services provided; and the
interexchange carriers’ increasing
emphasis on constructing their own
facilities.

148. GTE contends that the
Commission is legally prohibited from
imposing separation requirements on
independent LECs in general, and
specifically on GTE. GTE argues that
section 601(a)(2) of the 1996 Act, which
removes the restrictions and obligations
imposed by the GTE Consent Decree,
prohibits the Commission from
imposing any separate affiliate
requirements on GTE. In addition, GTE
asserts that section 271 and 272 added
by the 1996 Act, apply only to BOCs,
therefore, these sections reflect
Congress’ determination that there is no
need to extend the separation
requirements of section 272 to
independent LECs or GTE. Moreover,
GTE maintains that, if the Commission
continues to require separate affiliates,
it should modify the Fifth Report and
Order requirements to allow the affiliate
to take exchange access services not
only by tariff, but also on the same basis
as other carriers that have negotiated
interconnection agreements pursuant to
section 251.

149. Sprint argues that the Fifth
Report and Order separation
requirements are no longer necessary
because those requirements have been
incorporated into the Commission’s cost
allocation rules.

150. In contrast, interexchange
carriers, except Sprint, and competing
access providers generally argue that the
Commission not only should retain the
Fifth Report and Order separation
requirements as a condition for non-
dominant treatment of independent LEC
provision of in-region, interstate,
interexchange services, but also should
impose additional safeguards to prevent
independent LECs from engaging in
anticompetitive behavior by virtue of
their control over bottleneck facilities.

151. Teleport argues that the
Commission should impose quarterly
reporting requirements that will enable
competitors and the Commission to
analyze objectively the independent

LEC’s service record and to compare
service to competitors with service to
itself or its affiliates. Teleport also
recommends that the Commission
implement an expedited complaint
process to address service quality
complaints by competing carriers.

152. AT&T argues that the Fifth
Report and Order and our dominant
carrier requirements are inadequate to
address independent LECs’ potential
abuse of market power. AT&T contends
that the Commission should, therefore,
impose the same structural separation
and non-discrimination requirements on
independent LECs that we impose on
BOCs, as well as a modified form of
dominant carrier regulation. AT&T also
asks the Commission to make clear that
equal access requirements apply to
independent LECs, including the
requirement that a customer seeking
local service from such carriers be
offered the options for interexchange
service in a neutral fashion. AT&T
asserts that the Fifth Report and Order
allows joint and integrated design,
planning, and provisioning of exchange
and interexchange services, which
inherently discriminates against other
carriers and permits the costs of long
distance operations to be misallocated
to monopoly ratepayers. In addition,
AT&T, challenging SNET’s claim that
geographic rate averaging would
mitigate the effects of any unilateral
increase in access charges, asserts that
access charges are far above cost, and
that this enables LECs to impose a price
squeeze in the interexchange market.

153. MCI asserts that, given the types
of abuses that control over bottleneck
facilities allows, it is necessary to
review independent LECs’ in-region,
interexchange rates to ensure that they
fully cover independent LEC tariffed
access and other costs. MCI further
contends that enforcement of the
imputation requirement is necessary to
protect against an independent LEC’s
adopting a price squeeze strategy, and
maintains that the Commission’s cost
accounting rules and after-the-fact
audits are insufficient to ensure that
LEC interLATA rates cover imputed
access costs. Like AT&T, MCI claims
that, because an independent LEC’s
actual access costs are much lower than
the tariffed rates, an independent LEC
could adopt a successful price-squeeze
strategy against its interexchange rivals.
MCI adds that an independent LEC may
be able to increase its total profits by
reducing the price of its interLATA
service, thereby increasing the demand
for its switched access service.

154. The Commonwealth of the
Northern Mariana Islands (CNMI)
asserts that GTE-owned Micronesian
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Telecommunications Corporation
(MTC), which is the sole provider of
both local exchange and exchange
access services and a major provider of
domestic and international off-island
services in the Commonwealth,
currently provides domestic,
interexchange services on a
nondominant basis, even though it lacks
a separate subsidiary. CNMI asks the
Commission to recognize explicitly that
MTC must comply with the Fifth Report
and Order separation requirements or
comply with the Commission’s
dominant carrier requirements. CNMI
also asks the Commission to devise
specific safeguards applicable to MTC’s
monopoly operations in the
Commonwealth, such as a strengthened
form of the Fifth Report and Order
separation requirements. GTE disputes
CNMI’s claims that MTC is providing
domestic interexchange services directly
as a non-dominant carrier contrary to
the requirements of the Commission’s
Fifth Report and Order and 1985
International Competitive Carrier Order
(50 FR 48191 (November 22, 1985)).
GTE asserts that, although MTC
provides domestic exchange, exchange
access and interexchange services on an
integrated basis, its domestic
interexchange services are provided on
a dominant basis. GTE emphasizes that
neither the Commission nor any court
has found that MTC has engaged in any
misconduct of the nature alleged by
CNMI. GTE also asserts that imposing
additional regulatory requirements on
MTC, which serves 16,000 access lines
in a rural location, is clearly contrary to
the deregulatory spirit and intent of the
1996 Act.

155. CNMI also asks the Commission
to clarify that MTC’s service between
the Commonwealth and the U.S.
mainland and other U.S. points is a
domestic service, and thus requires
domestic tariffing and compliance with
the strengthened form of the Fifth
Report and Order separation
requirements. GTE responds that,
because the Northern Mariana Islands
have long been considered an
international point for service to and
from the United States, MTC currently
tariffs its service to the U.S. mainland
and other U.S. points in its international
tariff. GTE contends that, pursuant to
the Commission’s Rate Integration
Order, the integration of the Islands into
domestic rate schedules is not required
to occur until August 1, 1997. GTE
states that these offshore locations will
continue to be tariffed as international
points for rate purposes until that time.

c. Discussion

i. Traditional Market Power Factors
(Other Than Control of Bottleneck
Facilities)

156. As we noted above, dominant
carrier regulation is generally designed
to prevent a carrier from raising prices
by restricting its own output of
interexchange services. An independent
LEC, therefore, should be classified as
dominant in the provision of in-region,
interstate, interexchange services only if
it has the ability to raise prices by
restricting its output of these services.

157. We find that the traditional
market power factors (excluding
bottleneck control) suggest that
independent LECs do not have the
ability profitably to raise and sustain
prices above competitive levels by
restricting their output. Based on an
analysis of these traditional market
power factors—market share, supply
and demand substitutability, cost
structure, size, and resources—we
conclude that independent LECs do not
have the ability to raise prices by
restricting their own output. First,
independent LECs generally have
minimal market share, compared with
the major interexchange carriers, which
suggests they could not profitably raise
and sustain interexchange prices above
competitive levels. Second, the same
high supply and demand elasticities
that the Commission found constrained
AT&T’s pricing behavior also apply to
independent LECs. Finally, we find that
low entry barriers in the interexchange
market and widespread resale of
interexchange services constrain
independent LECs from exercising
market power. We conclude, therefore,
that in light of the Fifth Report and
Order requirements independent LECs
do not have the ability to raise prices
above competitive levels by restricting
their output of interexchange services.

ii. Control of Bottleneck Access
Facilities

158. As we previously found with
regard to the BOCs, traditional market
power factors are not conclusive in
determining whether independent LECs
should be classified as dominant in the
provision of in-region, interstate,
interexchange services. We noted in the
Non-Accounting Safeguards NPRM that
an independent LEC may be able to use
its control over local exchange and
exchange access services to
disadvantage its interexchange
competitors to such an extent that it will
quickly gain the ability profitably to
raise the price of in-region, interstate,
interexchange services above
competitive levels. We therefore must

examine whether an independent LEC
could improperly allocate costs,
discriminate against its in-region
competitors, or engage in a price
squeeze to such an extent that the
independent LEC would have the ability
to raise prices for interstate,
interexchange services by restricting its
output. We find, as we did with regard
to BOCs, that independent LECs
providing in-region, interstate,
interexchange services do not have the
ability to engage in these actions to such
an extent that they would have the
ability to raise prices by restricting
output. For the reasons discussed with
regard to the BOCs, we thus conclude
that dominant carrier regulation of
independent LEC provision of in-region,
interstate, interexchange services is
inappropriate.

159. We disagree, however, with those
commenters that assert that
independent LECs have no ability to use
their bottleneck facilities to harm
interexchange competition. We believe
that, absent appropriate and effective
regulation, independent LECs have the
ability and incentive to misallocate
costs from their in-region, interstate,
interexchange services to their
monopoly local exchange and exchange
access services within their local service
region. Improper allocation of costs by
an independent LEC is a concern
because such action may allow the
independent LEC to recover costs
incurred by its affiliate in providing in-
region, interexchange services from
subscribers to the independent LEC’s
local exchange and exchange access
services. As we stated previously, this
can distort price signals in those
markets and, under certain
circumstances, may give the affiliate an
unfair advantage over its competitors.
We believe that the improper allocation
of costs may cause substantial harm to
consumers, competition, and
production efficiency. Such cost
misallocations may be difficult to detect
and are not necessarily deterred by price
cap regulation.

160. Furthermore, an independent
LEC, like a BOC, potentially could use
its market power in the provision of
exchange access service to advantage its
interexchange affiliate by discriminating
against the affiliate’s interexchange
competitors with respect to the
provision of exchange and exchange
access services. This discrimination
could take the form of poorer quality
interconnection or unnecessary delays
in satisfying a competitors’ request to
connect to the independent LEC’s
network.

161. We are also concerned that an
independent LEC could potentially
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initiate a price squeeze to gain
additional market share. Absent
appropriate regulation, an independent
LEC could potentially raise the price of
access to all interexchange carriers
which would cause competing in-region
carriers to either raise their retail rates
to maintain the same profit margins or
attempt to maintain their market share
by not raising their prices to reflect the
increase in access charges, thereby
reducing their profit margins. If the
competing in-region, interexchange
providers raised their prices to recover
the increased access charges, the
independent LEC could seek to expand
its market share by not matching the
price increase. The independent LEC
could also set its in-region,
interexchange prices at or below its
access prices. The independent LEC’s
in-region competitors would then be
faced with the choice of lowering their
retail rates, thereby reducing their profit
margins, or maintaining their retail rates
at the higher price and risk losing
market share.

162. As we explained earlier, the Fifth
Report and Order identified three
separation requirements with which an
independent LEC must comply in order
to qualify for non-dominant treatment.
These requirements are that the affiliate
providing in-region, interstate,
interexchange services must: (1)
maintain separate books of account; (2)
not jointly own transmission or
switching facilities with the LEC; and
(3) acquire any services from its
affiliated exchange companies at tariffed
rates, terms, and conditions.

163. We conclude that, although an
independent LEC’s control of exchange
and exchange access facilities may give
it the incentive and ability to engage in
cost misallocation, unlawful
discrimination, or a price squeeze, the
Fifth Report and Order requirements aid
in the prevention and detection of such
anticompetitive conduct. We, therefore,
conclude that we should retain the Fifth
Report and Order separation
requirements. More specifically,
separate books of account are necessary
to trace and document improper
allocations of costs or assets between a
LEC and its long-distance affiliate as
well as discriminatory conduct. In
addition, the prohibition on jointly-
owned facilities will reduce the risk of
improper cost allocations of common
facilities between the independent LEC
and its interexchange affiliate. The
prohibition on jointly owned facilities
also helps to deter any discrimination in
access to the LEC’s transmission and
switching facilities by requiring the
affiliates to follow the same procedures
as competing interexchange carriers to

obtain access to those facilities. Finally,
we conclude that requiring services to
be taken at tariffed rates, or as discussed
below, on the same basis as requesting
carriers that have negotiated
interconnection agreements pursuant to
section 251, aids in preventing a LEC
from discriminating in favor of its long
distance affiliate, and reduces somewhat
the risk of a price squeeze to the extent
that an affiliate’s long distance prices
are required to exceed their costs for
tariffed services.

164. We agree that we should modify
the third Fifth Report and Order
requirement to allow independent LECs
to take exchange services not only by
tariff, but also on the same basis as
requesting carriers that have negotiated
interconnection agreements pursuant to
section 251. GTE contends that, because
under the Commission’s current rules,
LECs must make interconnection
agreements available to other carriers,
affiliated carriers should be able to
obtain services under such terms as
well. 47 CFR 51.809. Section 252(i)
states as follows:

(i) Availability to Other
Telecommunications Carriers.—A local
exchange carrier shall make available any
interconnection, service, or network element
provided under an agreement approved
under this section to which it is a party to
any other requesting telecommunications
carrier upon the same terms and conditions
as those provided in the agreement. 47 U.S.C
252(i).

The Commission’s pricing rules and
interpretation of section 252(i) are
currently under stay by the 8th Circuit
Court of Appeals. lowa Utilities Board v.
FCC, No. 96-3321 (8th Cir. October 15,
1996) (Order granting stay pending
judicial review). In the Non-Accounting
Safeguards Order, we concluded that
section 272 does not prohibit a BOC
interLATA affiliate from providing local
exchange services in addition to
interLATA services. We also found in
that Order that section 251 does not
place any restrictions on which
telecommunications carriers may
qualify as requesting carriers. We
concluded in the Non-Accounting
Safeguards Order, therefore, that BOC
section 272 affiliates should be
permitted to purchase unbundled
elements under section 251(c)(3) of the
Communications Act and
telecommunications services at
wholesale rates under section 251(c)(4)
from the BOC on the same terms and
conditions as other competing local
exchange carriers. We find no basis for
concluding that Congress intended to
treat an incumbent LEC differently from
any other requesting
telecommunications carrier.

Accordingly, in addition to taking
exchange services by tariff, the LEC may
alternatively take unbundled network
elements or exchange services for the
provision of a telecommunications
service, subject to the same terms and
conditions as provided in an agreement
approved under section 252 to which
the independent LEC is a party.

165. As argued by many commenters,
independent LECs have been providing
in-region, interstate, interexchange
services on a separated basis with no
substantiated complaints of denial of
access or discrimination. The Fifth
Report and Order separation
requirements have been in place for
over ten years. During that time, we
have received few complaints from
independent LECs about the
requirements themselves. Moreover, we
previously determined that the Fifth
Report and Order requirements are not
overly burdensome. As we stated in the
Interim BOC Out-of-Region Order, the
separation requirements of the Fifth
Report and Order require that the LEC
interexchange affiliate be a separate
legal entity. We do not, however,
require actual “‘structural separation.”
Thus, as we stated in the Interim BOC
Out-of-Region Order, “except for the
ban on joint ownership of transmission
and switching facilities,” the LEC and
the interexchange affiliate “will be able
to share personnel and other resources
or assets.”

166. We are not persuaded by the
arguments made by Citizens and USTA
that the separate affiliate requirement
prevents independent LECs from
realizing efficiency gains though the use
of joint resources. While joint
ownership of transmission and
switching facilities by a LEC and its
affiliate is not permitted by our rules,
the use of transmission and switching
facilities by the other is permitted. The
affiliate can contract for use of the LEC’s
transmission and switching facilities at
tariffed rates or on the same basis as
requesting carriers that have negotiated
interconnection agreements pursuant to
section 251, and thereby continue to
benefit from economies of scope.
Furthermore, we conclude that the
separate books of account requirement
and the requirement that the affiliate
obtain LEC services at tariffed rates are
not overly burdensome. As we
explained in the Interim BOC Out-of-
Region Order, “‘the separate books of
account requirement refers to the fact
that, as a separate legal entity, the
affiliate must maintain its own books of
account as a matter of course.”
Moreover, as we stated previously, in
addition to taking exchange services by
tariff, to the extent that the independent
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LEC affiliate meets the requirements of
251, the LEC affiliate may alternatively
take unbundled network elements or
exchange services subject to the same
terms and conditions as provided in an
agreement approved under section 252
to which the independent LEC is a
party.

167. While we recognize that the Fifth
Report and Order requirements impose
some regulatory burdens, we find that
these burdens are not unreasonable in
light of the benefits these requirements
yield in terms of protection against
improper cost allocation, unlawful
discrimination, and price squeezes. We
conclude that continued imposition of
the Fifth Report and Order separation
requirements is necessary to prevent
and detect any anticompetitive conduct
that may arise as a result of an
independent LEC’s control of bottleneck
facilities.

168. We reject GTE’s contention that
the 1996 Act prohibits the Commission
from imposing structural safeguards on
GTE, or on any other independent LEC.
We find no reasonable basis for inferring
from section 601, or any other provision
in the 1996 Act, that Congress intended
to eliminate the Fifth Report and Order
requirements or to repeal by implication
our authority to impose on independent
LECs separation requirements that we
deem necessary to protect the public
interest consistent with our statutory
mandates. To the contrary, section
601(c)(1) of the 1996 Act provides that
we are not to presume that Congress
intended to supersede our existing
regulations unless expressly so
provided. Section 601(c) provides as
follows:

(c) Federal, State and Local Law.—

(1) No Implied Effect.—This Act and the
amendments made by this Act shall not be
construed to modify, impair, or supersede
Federal, State, or local law unless expressly
so provided in such Act or amendments.
Telecommunications Act of 1996, Public Law
104-104, sec. 601(c), 110 Stat. 56, 143 (to be
codified as a note following 47 U.S.C. §152).

Furthermore, section 601(a)(2) of the
1996 Act deals solely with a judicial
decree, not the Commission’s
regulations; therefore, GTE’s argument
is frivolous.

169. We are also not persuaded by
Sprint’s arguments that the Fifth Report
and Order requirements are no longer
necessary because other Commission
requirements, such as the Commission’s
access charge rules, imputation
requirements, and cost allocation and
affiliate transaction rules, prevent
anticompetitive conduct by an
independent LEC in providing in-
region, interstate, interexchange
services. While these other requirements

have significant beneficial effects, we
find that these regulations alone are not
an adequate substitute for the Fifth
Report and Order separation
requirements. As previously discussed,
the prohibition against jointly owned
transmission and switching facilities
ensures that the affiliate obtains such
facilities on an arm’s length basis. This
requirement also helps to ensure that all
competing in-region providers have the
same access to provisioning of
transmission and switching as that
provided to the independent LEC’s
affiliate. There is nothing in the
Commission’s rules that otherwise
prohibits joint ownership of switching
and transmission facilities. Although
Sprint contends that we should impose
this prohibition by modifying the cost
allocation rules, such a prohibition is
possible only if a LEC provides
interexchange service through a separate
affiliate, as required by the Fifth Report
and Order requirements. In addition, as
stated previously, the Fifth Report and
Order requirement that the affiliate
maintain separate books of account is
necessary to trace and document
improper allocations of costs or assets
between a LEC and its long distance
affiliate and to detect unlawful
discrimination in favor of the affiliate.
The historical purpose for the
requirement that the affiliate acquire
any services from its affiliated exchange
companies at tariffed rates, terms, and
conditions was to prevent the LEC from
discriminating in favor of its long
distance affiliate. The Commission
recently reconfirmed the need for such
a requirement when it applied the
affiliate transaction rules to all
transactions between incumbent LECs
and their affiliates. We believe that the
Commission’s access charge rules,
imputation requirements, and cost
allocation and affiliate transaction rules
continue to serve important purposes.
We conclude, however, that the Fifth
Report and Order requirements are also
necessary under these circumstances to
safeguard further ratepayers against
cost-shifting, discrimination, and price
squeezes.

170. We reject the arguments that we
should impose additional requirements
on independent LECs, including section
272 requirements, certain aspects of
dominant carrier regulation, or any
other requirements. Independent LECs
tend to be more geographically
dispersed and their service territories
are largely rural in nature, therefore,
they generally serve areas that are less
densely populated than BOC services
areas. In addition, because the service
areas of independent LECs tend to be

smaller than the service areas of the
BOCs, on average, independent LECs
have fewer access lines per switch than
BOCs and provide relatively little
interexchange traffic that both originates
and terminates in their region. We
conclude, therefore, that independent
LECs are less likely to be able to engage
in anticompetitive conduct than the
BOCs and that applying the section 272
requirements to independent LECs
would be overly burdensome. The Fifth
Report and Order requirements appear
to balance these competing concerns;
they address cost shifting and
discrimination, but do not appear to be
overly burdensome. Although the
independent LECs assert that these
requirements increase their costs, none
of them has provided specific evidence
to support this claim, much less to
demonstrate that these additional costs
outweigh the benefits.

171. As previously stated, we
conclude that we should not apply
dominant carrier regulation to
independent LECs. The dominant
carrier regulation that AT&T and MCI
recommend is not necessary to prevent,
nor effective in detecting improper cost
allocation, unlawful discrimination,
price squeezes, or other anticompetitive
conduct. The benefits of dominant
carrier regulation are outweighed by the
burdens imposed on independent LECs.
We also reject MCI’s argument that we
should maintain full dominant carrier
regulation in order to enforce effectively
the Commission’s imputation
requirements and to prevent
independent LECs from engaging in a
price squeeze strategy. As we stated
previously, we believe that such
predatory behavior can be adequately
addressed through our complaint
process and enforcement of the antitrust
laws. Moreover, we note that the
potential for a price squeeze will be
further mitigated as access charges are
reformed to reflect cost.

172. Furthermore, we confirm that the
equal access restrictions apply to
independent LECs. Under the MFJ the
BOCs were required to “provide to all
interexchange carriers and information
service providers exchange access,
information access and exchange
services for such access on an
unbundled, tariffed basis, that is equal
in type, quality, and price to that
provided to AT&T and its affiliates.”
Equal access includes the
nondiscriminatory provision of
exchange access services, dialing parity,
and presubscription of interexchange
carriers. Exchange access services
included, but were not limited to,
“provision of network control
signalling, answer supervision,
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automatic calling number identification,
carrier access codes, directory services,
testing and maintenance of facilities,
and the provision of information
necessary to bill customers.” GTE
became subject to similar requirements
in 1984, and in 1985 the Commission
imposed requirements on independent
LECs similar to those imposed on GTE.
As we stated in the Non-Accounting
Safeguards Order, section 251(g) added
by the 1996 Act preserves the equal
access requirements in place prior to the
passage of the Act, including obligations
imposed by the MFJ and any
commission rules. We do not decide at
this time, however, whether the
allegations AT&T raises regarding
SNET’s alleged pre-subscribed
interexchange carrier (PIC) freeze
constitutes a violation of the
Commission’s equal access
requirements. AT&T or any other
carrier, if it deems appropriate, can file
a complaint with the Commission
raising this allegation in the proper
context. We note that on July 24, 1996,
MCI filed an informal complaint with
the Commission against SNET regarding
PIC-freeze disputes. Letter from MCI to
John Muleta, Chief, Enforcement
Division, Common Carrier Bureau (July
24, 1996), Informal Complaint No. IC96—
09734 (requesting the Commission to
conclude that SNET’s solicitations
authorizing SNET to protect long
distance customers from being switched
without express consent violate section
201(b) and 251 of the 1996 Act.) In
addition, on September 27, 1996, AT&T
filed a letter with the Enforcement
Division requesting the Commission to
establish procedures under which
neutral third parties administer PIC
protection. Letter from AT&T to John
Muleta, Chief, Enforcement Division,
Common Carrier Bureau (Sept. 27,
1996).

173. Based on the foregoing, we
conclude that we should require
independent LECs to provide in-region,
interstate, interexchange services
through a separate affiliate that satisfies
the Fifth Report and Order separation
requirements. We further conclude that,
in light of our finding that independent
LECs do not have the power to raise and
sustain interexchange rates above
competitive levels, it would be
inconsistent with our analysis to allow
independent LECs to choose whether to
be regulated as a dominant carrier when
providing in-region, interstate, domestic
interexchange services. We are aware,
however, of three independent LECs,
Union Telephone Company (of
Wyoming) (Union), GTE Hawaiian Tel.,
and MTC, that currently provide

interexchange services on an integrated
basis subject to dominant carrier
regulation.

We recognize that the costs of
complying with the Fifth Report and
Order separation requirements faced by
a going concern could be greater than
the costs of complying with these
requirements for independent LECs that
are currently providing these services
on a separated basis. Accordingly,
Union, GTE Hawaiian Tel., MTC, and
any other independent LEC that is
currently providing interexchange
service on an integrated basis subject to
dominant carrier regulation shall have
one year from the date of release of this
Order to comply with the Fifth Report
and Order separation requirements. This
does not affect the requirement that
these providers integrate rates across
their affiliates. See Rate Integration
Order, 11 FCC Rcd 9598 (1169). Until
that time, the Commission will continue
to regulate these independent LECs as
dominant carriers. The record in this
proceeding does not reflect special
circumstances necessary for a waiver of
one or more of these requirements. To
the extent that special circumstances
exist, however, independent LECs may
petition us to establish the necessity of
a waiver of the Fifth Report and Order
requirements.

174. Because section 3(40) of the
Communications Act defines a state to
include the “Territories and
possessions” of the United States, CNMI
is a state for purposes of domestic
telecommunications regulation. In our
Rate Integration Order, we stated that, in
making the section 254(g) of the
Communications Act rate integration
provision applicable to interstate
interexchange services provided
between the “‘states,” as defined by
section 153(40) of the Communications
Act, Congress made rate integration
applicable to interexchange services
provided between the contiguous forty-
eight states and U.S. possessions and
territories, including CNMIL. In the Rate
Integration Order, we required providers
of interexchange services between the
Northern Mariana Islands and the
contiguous forty-eight states to do so on
an integrated basis with other
interexchange services they provide by
August 1, 1997. MTC and all other
carriers providing off-island services
between CNMI and other states are
required to comply with these
requirements. We find no basis in the
record of this proceeding to amend
these requirements. We further note
that, although our Rate Integration
Order does not require providers of
interexchange service to integrate
services offered to subscribers in the

Commonwealth until August 1, 1997,
this does not affect our finding that, if
MTC continues to provide in-region,
interstate, interexchange service
directly, it must continue to comply
with our dominant carrier requirements
prior to that date.

175. We find no basis on the record
in this proceeding to impose additional
requirements on MTC’s provision of in-
region, interstate, domestic,
interexchange service, beyond those
applied in this Order. To the extent that
CNMI or any other petitioner can
demonstrate that MTC has violated our
rules, we encourage parties to file a
petition asking the Commission to
impose additional requirements through
a petition for declaratory ruling or a
complaint filed pursuant to section 208
of the Communications Act.

2. Application of Fifth Report and Order
Separation Requirements to Incumbent
Independent LECs

a. Background

176. In the Non-Accounting
Safeguards NPRM, we tentatively
concluded that, because an independent
LEC’s control of local exchange and
exchange access facilities is our primary
rationale for imposing a separate
affiliate requirement on independent
LECs, we should limit application of
any separation requirements that we
adopt in this proceeding to incumbent
LECs that control local exchange and
exchange access facilities. For purposes
of determining which independent LECs
are “incumbent,” we proposed to use
the definition of “‘incumbent local
exchange carrier” contained in section
251(h) of the Communications Act.
Section 251(h) provides that a LEC is an
incumbent LEC, with respect to a
particular area, if: (1) the LEC provided
telephone exchange service in that area
on the date of enactment of the 1996 Act
(February 8, 1996), and (2) the LEC was
deemed to be a member of NECA on the
date of enactment or the LEC became a
successor or assign of a NECA member
after the date of enactment.

b. Comments

177. AT&T agrees with the tentative
conclusion that only those independent
LECs that control local exchange or
exchange access facilities should be
subject to the requirements adopted in
this proceeding and that the
Commission should rely on the
definition of “incumbent local exchange
carrier” provided in 47 U.S.C. 251(h).

178. NTCA, on the other hand,
contends that the Commission should
treat new entrants no differently than it
treats small incumbent LECs because
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new LEC entrants that provide in-region
interexchange services are free to, and
have in fact, built or acquired control of
local exchange access facilities.

c. Discussion

179. We adopt our tentative
conclusion that the Fifth Report and
Order separation requirements should
be imposed only on incumbent
independent LECs that control local
exchange and exchange access facilities.
We believe this conclusion is consistent
with the 1996 Act, which provides
different regulatory treatment for
incumbent and non-incumbent LECs.
This different treatment generally
imposes fewer regulatory requirements
on non-incumbent LECs, which we
believe indicates Congress’s view that
such carriers are unable, at this time, to
affect competition adversely, and
therefore, are unable to generally harm
consumers through unreasonable rates.
We also believe that it would be
premature to impose such regulation on
competitive LECs when they possess
little, if any, market power in the local
exchange at this time. By limiting
application of the separation
requirements to incumbent independent
LECs that control local exchange and
exchange access facilities, we avoid
imposing unnecessary regulation on
new entrants in the local exchange
market, such as neighboring LECs,
interexchange carriers, cable television
companies, and commercial mobile
radio service providers, some of which
may be small entities, thus facilitating
market entry and the development of
competition in the in-region, interstate,
domestic, interexchange market.

3. Application of Fifth Report and Order
Separation Requirements to Small or
Rural Incumbent Independent LECs

a. Background

180. In the Non-Accounting
Safeguards NPRM, we sought comment
on whether there is some minimum size
of independent LECs below which the
separation requirements should not
apply. We noted that, in principle, the
size of a LEC will not affect its
incentives to improperly allocate costs
between its monopoly services and its
competitive services, but that for small
or rural independent LECs, the benefits
to ratepayers of a separate affiliate
requirement may be less than the costs
imposed by such a requirement.

b. Comments

181. Several commenters contend that
we should exempt certain small or rural
independent LECs (e.g., non-Class A
LECs or LECs serving less than two

percent of the nation’s access lines)
from any separation requirements that
are retained, because the costs of
imposing the separations requirements
on small carriers may outweigh the
likely benefits. Several commenters
argue that small incumbent LECs lack
the market power to engage in
anticompetitive conduct that is harmful
to their interexchange rivals. Sprint
argues that its local operations have
little ability and incentive to engage in
anticompetitive conduct, since its
service territories are widely dispersed
and largely rural.

182. GTE and Bell Atlantic argue that
there is no economic basis for
exempting small or rural independent
LECs from the separation requirements
imposed in this Order, especially given
the increasing competition in local
exchange and exchange access markets
throughout the country. GTE argues that
all independent LECs, small and large,
generally serve areas that are less
densely populated than BOC service
areas, have fewer access lines per switch
on average, and provide relatively small
volumes of interexchange traffic that
originates and terminates in their
region.

c. Discussion

183. We conclude that we should not
exempt any independent LECs from the
Fifth Report and Order requirements
based on their size or rural service
territory because neither a carrier’s size
nor the geographic characteristics of its
service area will affect its incentives or
ability to improperly allocate costs or
discriminate against rival interexchange
carriers. Commenters favoring such an
exemption provide no persuasive
evidence that small or rural
independent LECs that are not currently
providing in-region interexchange
service on an integrated basis subject to
dominant carrier regulation would be
adversely affected by continuation of
the Fifth Report and Order separation
requirements or that the safeguards are
unnecessary for such carriers. Although
suggested by several commenters, a rule
that exempted all LECs with less than 2
percent of the nation’s access lines
would essentially eviscerate our
regulation of independent LECs because
it would exempt all 1100 independent
LECs except the GTE companies
(approximately 12 percent) and the
Sprint/United companies
(approximately 4 percent). Industry
Analysis Division, Statistics of
Communications Common Carriers
1996/96, (Com. Car. Bur. Dec. 1996),
Tables 1.1, 2.3, and 2.10. Accordingly,
we will continue to apply the Fifth
Report and Order separation

requirements to all independent LECs,
regardless of size. As previously noted,
an independent LEC may seek a waiver
of the Fifth Report and Order
requirements on the basis of special
circumstances. See supra 1173. We
note, however, that a petitioner will face
a heavy burden in demonstrating the
need for such a waiver. Finally, we note
that, although NTCA argues that the
separation requirements may cause
small companies to lose benefits in the
form of name recognition and good will,
the Fifth Report and Order requirements
do not preclude an independent LEC
from taking advantage of its good will
by providing interexchange services
under the same or a similar name.

4. Classification of Independent LECs’
Provision of In-Region, International
Services

a. Background

184. In the Non-Accounting
Safeguards NPRM we tentatively
concluded that we should apply the
same regulatory treatment to an
independent LEC’s provision of
international services originating within
its local service area as we adopt for
independent LEC provision of interstate,
domestic, interexchange services
originating within its local service area.

b. Comments

185. Most commenters support our
proposal to apply the same regulatory
treatment that we adopt for an
independent LEC’s provision of in-
region interstate, domestic,
interexchange services to an
independent LEC’s provision of in-
region international services. GTE
argues that the Commission should not
impose the Fifth Report and Order
requirements on independent LECs
providing either in-region domestic or
international interexchange services
because independent LECs do not have
market power in the provision of
domestic or international in-region
interexchange services. GTE notes that
it, and some other carriers, may be
subject to dominant classification on
particular routes pursuant to the Foreign
Carrier Entry Order due to foreign
carrier affiliations.

186. MCI, on the other hand, argues
that the Commission should generally
apply the same regulatory treatment to
independent LECs’ provision of in-
region, international services, but
impose additional requirements where
the LEC has a foreign affiliation or other
commercial relationship with a foreign
carrier. MCI urges the Commission, at a
minimum, to impose on the
independent LECs in such
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circumstances the same safeguards that
it imposed on MCI in the Order
approving British Telecom’s (BT’s)
initial 20 percent investment in MCI.

187. In addition, CNMI asks the
Commission to clarify that MTC is a
dominant carrier under the terms of the
International Competitive Carrier Order.
CNMI states that in the International
Competitive Carrier Order, the
Commission ruled that MTC’s parent
company, GTE Hawaii, and similarly
situated carriers were dominant. CNMI
claims, however, that MTC was not
covered by these policies when the
Commission issued this Order because
CNMI did not become a U.S.
commonwealth until November 3, 1986.
CNMI asserts that, now that MTC is a
domestic carrier with significant market
power and a lack of effective
competition in exchange and exchange
access markets, the Commission should
declare MTC dominant in its provision
of in-region, interstate, international,
interexchange service. GTE replies that
imposing dominant regulation on MTC’s
provision of in-region, interstate,
international, interexchange service
now, when MTC has operated as non-
dominant for years, would be contrary
to the deregulatory goals of the 1996
Act. In any case, GTE asserts that
independent LEC international and
domestic interexchange services should
be regulated in the same manner and
that independent LECs have no market
power in the international service
market. GTE further claims that MTC’s
exchange access service in the Northern
Mariana Islands cannot give it market
power in the international services
market.

c. Discussion

188. We confirm our tentative
conclusion that we should adopt the
same rules in this proceeding for an
independent LEC’s provision of in-
region, international, interexchange
services as we adopt for its provision of
in-region, interstate, domestic,
interexchange services. As discussed
above with regard to BOC provision of
in-region, international services, the
relevant issue, with respect to both
domestic interexchange and
international services, is whether an
independent LEC can exercise its
market power in local exchange and
exchange access services to raise and
sustain prices of interexchange or
international services above competitive
levels by restricting its own output. We
find no practical distinctions between
an independent LEC’s ability and
incentive to use its control over
bottleneck facilities in the provision of
local exchange and exchange access

services to improperly allocate costs,
unreasonably discriminate against, or
otherwise engage in anticompetitive
conduct against unaffiliated domestic
interexchange competitors as opposed
to international services competitors.
Consistent with our conclusion to limit
application of the Fifth Report and
Order requirements to incumbent
independent LECs that control local
exchange and exchange access facilities,
for independent LECs providing in-
region, international, interexchange
services, we also limit application of the
Fifth Report and Order separation
requirements to incumbent independent
LECs that control local exchange and
exchange access facilities.

189. In light of our decision to classify
independent LECs as non-dominant in
the provision of in-region, interstate,
domestic, interexchange services and to
impose the Fifth Report and Order
requirements, we will classify an
independent LEC as non-dominant in
the provision of in-region, international
services, unless it is affiliated with a
foreign carrier that has the ability to
discriminate in favor of the independent
LEC through control of bottleneck
services or facilities in a foreign
destination market. We will apply
section 63.10(a) of our rules to
determine whether to regulate a
independent LECs as dominant on those
U.S. international routes where an
affiliated foreign carrier has the ability
to discriminate against unaffiliated U.S.
international carriers through control of
bottleneck services or facilities in the
foreign destination market. The
safeguards that we apply to carriers that
we classify as dominant based on a
foreign carrier affiliation are contained
in Section 63.10(c) of the rules and are
designed to address the incentive and
ability of the foreign carrier to
discriminate in favor of its U.S. affiliate
in the provision of services or facilities
necessary to terminate U.S.
international traffic. As previously
noted, section 63.10(a) of the
Commission’s rules provides that: (1)
Carriers having no affiliation with a
foreign carrier in the destination market
are presumptively non-dominant for
that route; (2) carriers affiliated with a
foreign carrier that is a monopoly in the
destination market are presumptively
dominant for that route; (3) carriers
affiliated with a foreign carrier that is
not a monopoly on that route receive
closer scrutiny by the Commission; and
(4) carriers that serve an affiliated
destination market solely through the
resale of an unaffiliated U.S. facilities-
based carrier’s switched services are
presumptively nondominant for that

route. See also Regulation of
International Common Carrier Services,
7 FCC Rcd at 7334, 1119-24. This
framework for addressing issues raised
by foreign carrier affiliations will apply
to independent LECs’ provision of U.S.
international services as an additional
component of our regulation of the U.S.
international services market.

190. We reject MClI’s suggestion that
we should impose additional safeguards
on the independent LEC’s in-region,
international services. As we stated with
regard to the BOCs, all U.S.
international carriers are subject to the
same prohibition against accepting
“special concessions” from foreign
carriers that we imposed on MCI in the
Order approving BT’s initial 20 percent
investment in MCI. The grooming
described by MCI would constitute a
special concession prohibited by the
terms of Section 63.14 of the
Commission’s rules to the extent the
U.S. carrier entered into a grooming
arrangement that the foreign carrier did
not offer to similarly situated U.S.
carriers. See 47 CFR Section 63.14
(“[a]lny carrier authorized to provide
international communications service
* * *gshall be prohibited from agreeing
to accept special concessions directly or
indirectly from any foreign carrier or
administration with respect to traffic or
revenue flows between the United
States and any foreign country served
* * * and from agreeing to enter into
such agreements in the future * * * ).
A U.S. carrier that negotiates a grooming
arrangement with a foreign carrier on a
particular route would be required to
submit the arrangement to the
Commission for public comment and
review in circumstances where the
arrangement deviates from existing
arrangements with other U.S. carriers
for the routing and/or settlement of
traffic on that route.

191. We believe our decision will
benefit small incumbent LECs and small
entities, for many of the same reasons
enumerated in our analysis of
independent LEC provision of in-region,
interstate, domestic, interexchange
services. For instance, by establishing a
regulatory regime for provision of
international services that is less
stringent for incumbent independent
LECs than for BOCs, independent LECs,
some of which may be small incumbent
LECs, will benefit by not being
subjected to regulations that may be
burdensome and may hamper
competition in the international market.
In addition, by limiting application of
the Fifth Report and Order separations
requirements to incumbent independent
LECs, new entrants, some of which may
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be small entities, will benefit from lower
market entry costs.

192. We decline to address whether
MTC should be regulated as a dominant
carrier for the provision of international
services because of the inadequate
record in this proceeding. We note that
CNMI or any other petitioner may
petition us to initiate a proceeding
regarding MTC’s regulatory status. We
reiterate, however, our conclusion that
all independent LECs that are providing
international interexchange service
through an affiliate that satisfies the
Fifth Report and Order separation
requirements as of the date of release of
this Order must continue to do so, and
all other independent LECs providing
international interexchange service
must comply with the Fifth Report and
Order separation requirements no later
than one year from the date of release
of this Order. The Commission’s
International Bureau recently granted
GTE Hawaiian Tel.’s petition for
reclassification as a non-dominant
carrier in the Hawaiian market for
international message telephone service
(IMTS), subject to implementation by
GTE Hawaiian Tel. of the Fifth Report
and Order separation requirements
which the Bureau imposed on an
interim basis pending the outcome of
this proceeding. Petition of GTE
Hawaiian Telephone Company, Inc. for
Reclassification as a Non-dominant
IMTS Carrier, Order, DA 96-1748 (Int’l
Bur. released Oct. 22, 1996). Our
decision here does not modify the
International Bureau’s determination
that GTE Hawaiian Tel. will remain a
dominant IMTS carrier until it certifies
to the Chief, International Bureau, that
it is in compliance with the conditions
of that Order. GTE Hawaiian Tel., must
comply with the Fifth Report and Order
separation requirements, however,
within one year from January 1, 1997.

5. Sunset of Separation Requirements
for Independent LECs

a. Background

193. Section 272(f)(1) of the
Communications Act provides that the
BOC safeguards set out in section 272
shall sunset three years after the date
that the BOC affiliate is authorized to
provide interLATA telecommunications
services, unless the Commission
extends such three-year period by rule
or order. In the NPRM we requested
comment on whether any regulation of
independent LECs should be subject to
some type of sunset.

b. Comments

194. Frontier contends that we should
eliminate any separation requirements

applicable to independent LECs’
provision of in-region, interstate,
interexchange services no later than
such time as section 272 requirements
sunset.

195. Excel and CNMI oppose the
removal of the separate affiliate
requirements applicable to independent
LECs. CNMI notes that the sunset
provision in section 272 has no
application to independent LECs.
Moreover, CNMI states that in insular
areas such as the Commonwealth, there
is no evidence to suggest that effective
local competition will develop in the
near future.

c. Discussion

196. We intend to commence a
proceeding three years from the date of
adoption of this Order to determine
whether the emergence of competition
in the local exchange and exchange
access marketplace justifies removal of
the Fifth Report and Order
requirements. We believe that three
years should be a reasonable period of
time in which to evaluate whether
effective competition has developed
sufficiently to reduce or eliminate an
independent LEC’s bottleneck control of
exchange and exchange access facilities.

V. Classification of BOCS and
Independent LECS as Dominant or Non-
Dominant in the Provision of Out-of-
Region Interstate, Domestic,
Interexchange Services

197. In this section, we consider
whether the Competitive Carrier Fifth
Report and Order separation
requirements that were applied to the
provision of out-of-region, interstate,
domestic, interexchange services by
independent LECs in the Competitive
Carrier proceeding and to the provision
of such services by the BOCs in the
Interim BOC Out-of-Region Order are
necessary as a condition for non-
dominant regulatory treatment. As
discussed below, we conclude that
BOCs and independent LECs do not
have and will not gain the ability in the
near term to use their market power in
the provision of local exchange service
in their in-region markets to such an
extent that the BOCs or independent
LECs could profitably raise and sustain
prices for out-of-region, interstate,
domestic, interexchange services
significantly above competitive levels
by restricting their own output. We
therefore classify the BOCs and
independent LECs as non-dominant in
the provision of these services. We also
conclude that, at this time, a BOC or an
independent LEC will not be able to
raise significantly its interexchange
rivals’ costs by improperly allocating

costs from its out-of-region
interexchange services to its regulated
exchange and exchange access services,
unlawfully discriminating against its
rivals, or engaging in a price squeeze in
its provision of out-of-region, interstate,
domestic, interexchange services. We
therefore eliminate the separation
requirements imposed in the Fifth
Report and Order as a condition for non-
dominant regulatory treatment of the
BOCs and independent LECs in the
provision of these out-of-region services.

A. Background

198. As previously noted, the
Commission determined in the
Competitive Carrier proceeding that
interexchange carriers affiliated with
independent LECs would be regulated
as non-dominant carriers if they
satisfied the three separation
requirements identified in the
Competitive Carrier Fifth Report and
Order. See supra 1 144. The three
requirements are that an affiliate: (1)
Maintain separate books of account; (2)
not jointly own transmission or
switching facilities with the LEC; and
(3) acquire any services from its
affiliated exchange company at tariffed
rates, terms, and conditions.
Competitive Carrier Fifth Report and
Order, 98 FCC 2d at 1198, 119. The
Commission further concluded that, if
the LEC provided the interstate,
interexchange services directly, rather
than through an affiliate, those services
would be subject to dominant carrier
regulation. Upon enactment of the 1996
Act, the BOCs were authorized to
provide interLATA telecommunications
services outside of their regions. In the
Interim BOC Out-of-Region Order, the
Commission determined that, on an
interim basis, the BOCs’ out-of-region,
interstate, domestic, interexchange
services would be subject to the same
regulatory treatment as the Commission
applied to the independent LECs’
interstate, domestic, interexchange
services in the Fifth Report and Order.
Interim BOC Out-of-Region Order at
1191 15-25. In other words, a BOC would
be subject to non-dominant treatment in
the provision of out-of-region, interstate,
domestic, interexchange services if it
provided these services through a
separate affiliate that satisfied the Fifth
Report and Order separations
requirements, but would be regulated as
dominant if it provided these services
directly. Id. at 1919-25. In the
Interexchange NPRM, the Commission
sought comment on whether it should
modify or eliminate the separation
requirements that are currently imposed
on independent LECs and BOCs, in
order to qualify for non-dominant
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treatment in the provision of out-of-
region interstate, interexchange services.

B. Comments

199. The BOCs and independent LECs
generally argue that they cannot
exercise market power if they provide
directly out-of-region, domestic,
interstate, interexchange services.
Specifically, Ameritech asserts that the
Commission may impose requirements
as a condition of non-dominant
treatment, such as a separate affiliate
requirement, only if it can show that
such a requirement is necessary to
prevent the exercise of market power.
Ameritech further argues that the
Commission cannot possibly show that
a separate affiliate requirement is
necessary to prevent the exercise of
market power in out-of-region
interexchange services, and thus cannot
link this requirement to non-dominant
status. SBC argues that neither
independent LECs nor new-entrant
BOCs have market power in the
provision of out-of-region interexchange
services based on the market power
factors listed in AT&T Reclassification
Order. Furthermore, SNET asserts that
the Competitive Carrier Fifth Report and
Order separation requirements are not
necessary for small independent LECs.
The Ohio Consumer Counsel argues,
however, that rural carriers without a
national presence should be subject to
separation requirements if they receive
suspensions or modification of section
251(b) or (c) of the 1996 Act.

200. In addition, the BOCs and
independent LECs generally claim that
they no longer retain bottleneck control
over exchange access services and that
the Fifth Report and Order separation
requirements are not necessary to
prevent cross-subsidization and
discrimination. Ameritech notes that the
Commission has found that a firm or
group of firms has “‘bottleneck control”
when it has sufficient command over
some essential commodity or facility in
its industry or trade to be able to impede
new entrants. Ameritech asserts that no
BOC could impede long-distance entry
because any such effort would be a
blatant violation of equal access
obligations and the Communications
Act, and such an attempt would surely
be discovered and punished.
Furthermore, several LECs argue that to
the extent bottleneck control previously
existed, the 1996 Act eliminates it by
requiring interconnection and access to
unbundled elements and resale, and by
creating incentives for BOCs to
implement these provisions in order to
enter in-region long-distance. Several
BOCs further respond that they have
neither the incentive nor the

opportunity to cross subsidize their long
distance services. NYNEX, BellSouth
and GTE contend that separation
requirements are unnecessary because
the BOCs’ rates for access services are
subject to price caps. NYNEX asserts
that Commission’s rules control the
allocation of costs between
interexchange and access services and
require LECs to impute to their
interexchange services the same access
rates they charge to other carriers for in-
region services. Ameritech and Bell
Atlantic argue that price caps
(particularly without sharing) and cost
allocation rules will prevent cross
subsidization. Bell Atlantic also
contends that geographic separation
between a BOC’s local exchange
operations and out-of-region long
distance services eliminates the
potential for cost shifting.

201. Numerous non-LEC commenters,
on the other hand, contend that the
Commission should treat BOCs and
independent LECs as non-dominant for
out-of-region, interexchange services
only so long as they satisfy the
separation requirements in the Fifth
Report and Order. CompTel argues that
the focal point of any decision to
classify a BOC as dominant or non-
dominant in interexchange services will
not be the level of competition in the
interexchange market, but the extent to
which the BOC has lost its monopoly
power in local exchange and exchange
access services. In addition, numerous
commenters argue that the separation
requirements are necessary to prevent
cross-subsidization, unreasonable
discrimination or other anticompetitive
conduct. Sprint contends that the Fifth
Report and Order requirements are the
most, and perhaps the only, reliable tool
at hand for detecting and preventing
cross-subsidization and discrimination.
The Missouri Commission claims that,
unless LECs are required to maintain
separate records for their LEC and IXC
operations, it will be difficult, if not
impossible, to determine whether any
improper discrimination or cross
subsidization has occurred. The
Alabama Commission asserts that the
separation requirements ensure that
carriers can compete on an equal basis
in the interexchange market. MCI argues
that the continuing need for separate
affiliate requirements is underscored by
recent federal and state audits of BOC
and LEC affiliate transactions, which
uncovered improper cost allocations
and demonstrated the ineffectiveness of
the cost allocation regulations in
preventing LEC cross-subsidies between
regulated and unregulated services.

202. In addition, several commenters
claim that the BOCs and independent

LECs have significant incentives to
engage in improper cost allocation,
discrimination, and other anti-
competitive behavior, and are able to
engage in such behavior due to their
control of bottleneck facilities. For
example, MCI contends that the
independent LECs’ and BOCs’ local
bottleneck power can be exploited
beyond their service areas by
discriminating against an IXC
dependent on the BOC or independent
LEC for access in its region, thereby
damaging the IXC’s reputation on a
national basis. MCI further asserts that
the similarity, and in some cases
identity, of facilities used for monopoly
and interexchange services would
greatly aggravate the risks of cross-
subsidization and discrimination on the
terminating end of such calls. Vanguard
claims that, as suppliers of an essential
input, BOCs are in a position to affect
the cost structures of their competitors.
More specifically, Vanguard argues that
any increase in charges for terminating
traffic will raise the costs of non-
affiliated interexchange providers that
terminate calls over the same route.
Vanguard notes that these increases
must be absorbed by competitors, but
will not injure the BOC because raising
access charges to its affiliate will merely
result in an intracompany transfer.
Commenters further contend that BOCs
and independent LECs can discriminate
in a variety of ways, such as slow
service provisioning, delayed
information about or roll-out of new
technologies, less responsive
maintenance and customer service, and
poorer connections. MCI asserts that
LECs also can exploit information
obtained in their capacity as local
service providers to gain an advantage
in out-of-region interexchange
marketing, including such information
as validation databases, and that they
can manipulate the price or other terms
and conditions of terminating traffic,
including limiting access to certain
signalling information.

203. Several commenters contend that
the cost and asset shifting techniques
available to incumbent LECs are hard to
detect and are not deterred by price
caps. MFS disputes BOC arguments that
geographical separation between the
BOCs’ in-region exchange access and
out-of-region interexchange facilities
and price cap regulation moot concerns
about cost shifting. MFS asserts that a
BOC'’s ability to fund anticompetitive
pricing schemes in the interexchange
market from local exchange market
profits is not impeded just because these
markets are not contiguous or because
the BOC performs artificial cost
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allocations. MFS argues that price cap
mechanisms do not perfectly reflect
actual cost changes and can yield
windfall unintended profits for BOCs
which could be used to subsidize
interexchange services. AT&T contends
that the BOCs’ assertions that price cap
regulation removes exchange carriers’
ability and incentive to allocate costs
improperly ignores the fact that not all
LECs have elected price caps, and those
that have may periodically elect a
“sharing” option. MCI asserts that
“pure’” price caps do not deter cross
subsidization because the conferring of
monopoly-derived benefits upon a
BOC'’s or independent LEC’s
interexchange operations at less than
their economic value unfairly subsidizes
those operations whether or not the
BOC or LEC can raise its monopoly rates
to absorb additional costs.

204. In addition, numerous
commenters contend that even if the
Fifth Report and Order separation
requirements for independent LECs are
modified or eliminated, the Commission
should maintain these requirements as a
condition for non-dominant treatment of
the BOCs’ provision of out-of-region,
interexchange services. Vanguard and
GSA contend that the BOCs have greater
opportunity to allocate costs improperly
than the independent LECs because of
their greater number of services, larger
service territories, and more extensive
interoffice facilities. Vanguard notes, for
example, that each BOC serves about
one-eighth of all U.S. telephone
subscribers in largely contiguous service
territories, which means that the BOCs
receive more calls than other LECs and
have more opportunities to manipulate
the price and quality of terminating
access than other companies. Vanguard
argues that the proposed BOC mergers
would further widen the size
differentials between the BOCs and
independent LECs.

205. Several non-LECs contend that
the Competitive Carrier Fifth Report and
Order separation requirements are
insufficient to protect against abuses by
BOCs and independent LECs, and,
therefore, propose additional
safeguards. These commenters urge the
Commission to: (1) Impose full
structural separation on the out-of-
region affiliate; (2) prohibit joint
marketing of local and out-of-region,
interexchange services; (3) require that a
LEC’s out-of-region affiliate have no
preferential access to non-Title Il
services offered by the LEC; (4) require
that the LEC’s affiliate transaction
practices and cost allocation procedures
be subject to annual independent audit;
and (5) prohibit the affiliate from
receiving proprietary information unless

it is made available to competitors on
the same basis.

C. Discussion

206. In Section 1V, we concluded that
a BOC affiliate or independent LEC
should be classified as dominant in the
provision of in-region, interstate,
domestic, long distance services only if
it has the ability to raise prices by
restricting its output of those in-region
services. We found that each of the
traditional market factors (excluding
bottleneck control) suggest that the BOC
interLATA affiliates and independent
LECs do not have the ability to raise the
price of in-region, interstate, long
distance services by restricting their
output of these services. We recognized
that a BOC’s or independent LEC’s
control of local exchange and exchange
access facilities potentially gives the
BOC or independent LEC an incentive
to disadvantage its interexchange
competitor through improper
allocations of costs, discrimination or
other anticompetitive conduct. We
concluded, however, that the statutory
and regulatory safeguards currently
imposed on the BOCs and independent
LECs will prevent them from engaging
in such anticompetitive conduct to such
an extent that the BOC interLATA
affiliates or independent LECs have, or
will have upon entry or shortly
thereafter, the ability to raise the price
of in-region, interstate, domestic, long
distance services by restricting their
output of these services. Accordingly,
we classified the BOC interLATA
affiliates and independent LECs as non-
dominant in the provision of these in-
region services.

207. We conclude that we should
apply a similar analysis in assessing
whether to classify the BOCs and
independent LECs as dominant in the
provision of out-of-region, interstate,
domestic, interexchange services. We
conclude that the traditional market
power factors (excluding bottleneck
facilities)—market share, supply and
demand substitutability, cost structure,
size, and resources—support a finding
that the BOCs and independent LECs do
not have, and will not gain the ability
in the near term, to raise prices of out-
of-region interexchange services by
restricting their output of these services.
More specifically, we find, first, that the
BOCs begin with an interexchange
market share of zero while the market
shares of the independent LECs are
negligible when compared to the major
interexchange carriers. Second, we find
that the same high supply and demand
elasticities that the Commission found
constrained AT&T’s price behavior also
apply to the provision of out-of-region

interexchange services by the BOCs and
independent LECs. Finally, we find that
the presence of existing interexchange
carriers, including AT&T, MCI, Sprint,
and LDDS, prevents the BOCs and
independent LECs from using their cost
structure, size, and resources to raise
prices above the competitive level for
their out-of-region interstate, domestic,
interexchange services.

208. With respect to discrimination
concerns related to the provision of out-
of-region, interstate, interexchange
services by the BOCs and independent
LECs, we note that these carriers are not
the dominant providers of originating
exchange access services in out-of-
region areas. We also note that majority
of the discrimination concerns raised by
commenters focus on inferior
interconnection to a LEC’s network for
originating exchange access. We
therefore find that the BOCs’ and
independent LECs’ lack of control over
originating access for its competitors’
calls originating outside its region
significantly limits their ability to
discriminate against their interexchange
competitors and to engage in other
anticompetitive conduct. Although it is
possible that a LEC could damage an
interexchange competitor’s reputation
on a national basis by discriminating
against an interexchange carrier
dependent on it for access in its region,
we believe this is unlikely because the
BOCs and independent LECs are subject
to our equal access requirements. In
addition, as discussed in Section IV, we
believe that the safeguards in place for
the provision of in-region, interstate,
interexchange services by BOCs and
independent LECs further protect
against originating exchange access
discrimination. We therefore conclude
that our equal access provisions and
safeguards established for in-region
interstate, interexchange services
provide sufficient protection to
interexchange carriers for the provision
of originating exchange access as well as
for the quality of these services.
Similarly, although a BOC or an
independent LEC may control the
facilities used to terminate its
interexchange competitors calls in its
in-region service area, we believe it has
less opportunity to discriminate against
competitors through its control of these
facilities. In order to discriminate
effectively through control of
terminating exchange access, the BOCs
and independent LECs would have to
convince consumers that an inferior
termination connection was the fault of
their interexchange carrier, and that the
only way to obtain efficient termination
arrangements to this region would be
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through the BOCs’ or independent LECs’
interexchange services. In addition, to
the extent such quality degradation is
apparent to consumers, it is also likely
to be apparent to regulators and
interexchange competitors. We also note
that the record in the Interexchange
proceeding does not demonstrate that
the BOCs and LECs have the technical
ability to degrade selectively the quality
of the interconnection for their
interexchange competitors through their
control of terminating exchange access.
In addition, Section 222 of the
Communications Act provides all
telecommunications carriers with
protection from the misuse of customer
proprietary network information. We,
therefore, conclude that discrimination
by a BOC or an independent LEC is
unlikely in the context of out-of-region,
interstate, interexchange services.

209. In addition, we agree with Bell
Atlantic that the geographic separation
between a LEC’s in-region local
exchange and exchange access
operations and out-of region long
distance operations mitigates the
potential for undetected improper
allocation of costs. Because of this
geographic separation, it is unlikely that
the out-of-region operation will be able
to share any transmission or switching
facilities, many employees, or other
common costs with the in-region
operation. Consequently, improper
allocation of costs is less problematic
with respect to a BOC'’s or independent
LEC’s provision of out-of-region long
distance services. We further conclude
that statutory and regulatory safeguards,
including our Part 64 rules, imposed on
the BOCs and independent LECs
sufficiently limit any residual ability to
disadvantage their rivals by improperly
allocating costs between their regulated
local exchange and exchange access
services and their out-of-region
interexchange services. Our cost
allocation rules control the allocation of
cost between interexchange and local
services and require a BOC or an
independent LEC to impute to its
interexchange services the same access
rates it charges other carriers.
Furthermore, in the Accounting
Safeguards Order, the Commission
determined, solely for federal
accounting purposes, that out-of-region
interLATA services provided by
incumbent LECs on an integrated basis
should be treated like nonregulated
activities for purposes of our cost
allocation rules. We find that the
existing statutory and regulatory
safeguards, coupled with the
geographical separation between the
BOCs’ and LECs’ in-region and out-of-

region operations, are sufficient to
prevent the BOCs and independent
LECs from improperly allocating costs.
We therefore disagree with MFS’
assertion that a LEC’s ability to fund
anticompetitive pricing schemes in the
interexchange market from local
exchange market profits exists even
thought these markets are not
contiguous or because the BOC performs
artificial cost allocations. Furthermore,
we note that the exchange access
services for all of the BOCs and most of
the largest independent LECs are subject
to our price cap regulations. As
discussed in Section IV, price cap
regulation further serves to reduce the
potential that the BOCs and
independent LECs will improperly
allocate the costs of their interexchange
services. Consequently, we conclude
that the risk that the BOCs and
independent LECs would be able to
allocate improperly substantial costs
from their out-of-region interLATA
services to their monopoly local
exchange and exchange access services
is not sufficient to warrant imposing
separation requirements.

210. We also conclude that the BOCs
and independent LECs will not be able
to engage in a price squeeze with
respect to their out-of-region, interstate,
domestic, interexchange services to
such an extent that they will gain the
ability to raise prices of long distance
services by restricting their output of
those services. We are not persuaded by
arguments that, because BOCs and
independent LECs have control over
terminating exchange access, they will
be able to effect a price squeeze to gain
market share by raising the price of
terminating access. We note that,
because the BOCs and independent
LECs do not have control over
originating exchange access for out-of-
region, interstate, interexchange
services, they will incur the same cost
for originating access as their
interexchange competitors. In addition,
to the extent that a BOC or independent
LEC offers out-of-region long distance
services on an integrated basis, our rules
require the carrier to impute to itself its
tariffed terminating exchange access
rate. Under section 64.901(b)(1) of our
rules, tariffed services, such as exchange
access services, provided to a
nonregulated activity must be charged
to the nonregulated activity at the
tariffed rates and credited to the
regulated revenue account for that
service. 47 CFR §64.901(b)(1). See also
47 CFR §32.5280 (explaining how
carriers must account for the provision
of tariffed services to nonregulated
activities). As previously noted, out-of-

region interLATA services provided by
incumbent LECs on an integrated basis
are treated as nonregulated activities for
federal accounting purposes.
Accounting Safeguards Order at 7 75. If
a BOC or independent LEC offers out-of-
region long distance services through an
affiliate, the affiliate will have to pay the
tariffed exchange access rate for long
distance calls it terminates on the BOC’s
or independent LEC’s in-region
network. We also note that section
272(e)(3) of the Communications Act
requires a BOC to *‘charge [its section
272 interLATA affiliate], or impute to
itself (if using the access for its
provision of its own services), an
amount for access to its telephone
exchange service and exchange access
that is no less than the amount charged
to any unaffiliated interexchange
carriers for such service.” 47 U.S.C.
§272(e)(3). See also Non-Accounting
Safeguards Order at 11 256-58
(implementing section 272(e)(3)). Also,
price cap regulation of exchange access
services mitigates the ability of a BOC
or independent LEC to effect a price
squeeze by increasing terminating
exchange access rates. All BOCs and
most of the largest independent LECs
are subject to price cap regulation. 1996
Annual Access Tariff Filings, DA 96—
1022, 12 n.2 (rel. June 24, 1996). All but
one BOC is subject to price caps without
sharing. Data based on 1996 Annual
Access Tariff Filings filed on April 2,
1996. Moreover, we believe an
attempted price squeeze would be less
likely to be effective, because it appears
that typically a BOC’s originating out-of-
region calls that terminate in-region will
account for a small percentage of the
BOC'’s total out-of-region originating
traffic. We acknowledge, however, that
some BOCs and independent LECs may
market their out-of-region interexchange
services to customers who routinely
terminate in the BOC’s or independent
LEC’s in-region local exchange and
exchange access area. See, e.g., AT&T
Sept. 13 Reply, Appendix B. Finally, we
note that there are other adequate
mechanisms to address such behavior.
More specifically, a BOC or an
independent LEC that charges a rate for
interstate services below its incremental
costs of providing service in the long
term would be in violation of sections
201 and 202 of the Act. In addition,
Federal antitrust law also would apply
to the predatory pricing of interstate
services.

211. Based on the foregoing, we
conclude that the BOCs and
independent LECs do not have, upon
entry or soon thereafter, the ability to
raise the price of out-of-region,
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interstate, interexchange services by
restricting their own output even if they
are permitted to provide these services
on an integrated basis. We therefore
conclude that it is not necessary to
require the BOCs or independent LECs
to maintain the Competitive Carrier
Fifth Report and Order separation
requirements as a condition for non-
dominant regulatory treatment for the
provision of out-of-region, interstate,
interexchange services. We note,
however, that because BOCs and
independent LECs are required to offer
in-region, interstate, interexchange
services through a separate affiliate,
some may provide their out-of-region,
interstate, interexchange services
through the same affiliate rather than
directly. We further note that, in the
Accounting Safeguards Order, the
Commission determined that affiliate
transactions rules apply to all
transactions between incumbent local
exchange carriers and their affiliates
providing any of the competitive
services of the types permitted under
sections 260 and 271 through 276.
Accounting Safeguards Order at 1 256.
Upon the effective date of this Order,
the requirements established herein for
the provision of out-of-region, interstate,
interexchange services by BOCs will
supersede any conflicting requirements
established in the Interim BOC Out-Of-
Region Order.

212. Contrary to the comments of GSA
and Vanguard, we find that the record
in this proceeding does not demonstrate
that a BOC is in a better position than
an independent LEC to leverage its in-
region monopoly power arising from its
control of the local exchange to benefit
its provision of out-of-region long
distance services. We therefore
conclude that there is no persuasive
reason to implement different regulatory
schemes for the BOCs and independent
LECs in the context of their provision of
out-of-region long distance services.

213. We also conclude that the Fifth
Report and Order separation
requirements and the additional
safeguards suggested in the record, are
not necessary to prevent the BOCs and
independent LECs from raising the costs
of their interexchange rivals’ services
originating outside the BOC’s or
independent LEC’s region. As discussed
above, we believe that other applicable
safeguards, coupled with the geographic
separation between the BOCs’ and
independent LECs’ in-region and out-of-
region operations will prevent a BOC or
independent LEC from favoring its out-
of-region interexchange services through
improper allocation of costs,
discrimination, or other anticompetitive
conduct. Further, we found in the

Interim BOC Out-of-Region Order that
the commenters presented no
persuasive evidence that showed
additional safeguards were warranted to
prevent improper allocation of costs and
discrimination. In Section 1V.B., we
found that no party presented
persuasive evidence in this proceeding
that shows that it is necessary to impose
additional safeguards on the
independent LECs as a condition for
non-dominant regulatory treatment for
the provision of in-region, interstate,
interexchange service. Consequently, we
conclude that the Fifth Report and
Order separation requirements and the
proposed additional safeguards are
unnecessary in this context, and should
therefore be eliminated. With respect to
small independent LECs, we note that
this decision may promote their
expansion into new telecommunications
services and information services
consistent with section 257 of the Act.
See 47 U.S.C. §257.

VI. Final Regulatory Flexibility
Analysis

214. As required by Section 603 of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 8603, an Initial Regulatory
Flexibility Analysis (IRFA) was
incorporated in each of the two Notices
of Proposed Rulemaking from which
this Order issues. The Commission
sought written public comment on the
proposals in the NPRMs. The
Commission’s Final Regulatory
Flexibility Analysis (FRFA) in this
Order conforms to the RFA, as amended
by the Contract With America
Advancement Act of 1996 (CWAAA).

A. Need for and Objectives of This
Report and Order and the Regulations
Adopted Herein

215. In the 1996 Act, Congress sought
to establish *‘a pro-competitive, de-
regulatory national policy framework”
for the United States
telecommunications industry. Three
principal goals of the telephony
provisions of the 1996 Act are: (1)
Opening local exchange and exchange
access markets to competition; (2)
promoting increased competition in
telecommunications markets that are
already open to competition,
particularly long distance services
markets; and (3) reforming our system of
universal service so that universal
service is preserved and advanced as
local exchange and exchange access
markets move from monopoly to
competition.

216. The regulations adopted in this
Order implement the second of these
goals—promoting increased competition
in the interexchange market. The

objective of the regulations adopted in
this Order is to implement as quickly
and effectively as possible the national
telecommunications policies embodied
in the 1996 Act and to promote the
development of competitive,
deregulated markets envisioned by
Congress. In doing so, we are mindful of
the balance that Congress struck
between this goal of bringing the
benefits of competition to all consumers
and its concern for the impact of the
1996 Act on small incumbent local
exchange carriers.

B. Analysis of Significant Issues Raised
in Response to the IRFA

217. As noted above, this Order issues
from two separate Notices of Proposed
Rulemaking. In March 1996, the
Commission released an NPRM asking,
among other things, whether we should
modify or eliminate the separation
requirements imposed on independent
LECs as a condition for non-dominant
treatment of their out-of-region,
interstate, domestic, interexchange
services. In July 1996, we released an
NPRM seeking comment on, in addition
to other issues, whether to modify our
existing regulations governing
independent LECs’ provision of in-
region, interstate, domestic,
interexchange services, and whether to
apply the same regulatory treatment to
their provision of in-region,
international services.

218. Summary of the Initial
Regulatory Flexibility Analyses (IRFAs).
In each of the NPRMs, the Commission
performed an IRFA. In the IRFA for the
Interexchange NPRM, the Commission
did not find that any of the issues that
are addressed in this Order would have
a significant economic impact on a
substantial number of small businesses
as defined by section 601(3) of the RFA.
In the IRFA for the Non-Accounting
Safeguards NPRM, the Commission
certified that its proposed regulations
would not, if promulgated, have a
significant economic impact on a
substantial number of small businesses
as defined by section 601(3) of the RFA.
We stated that our regulatory flexibility
analysis was inapplicable to BOCs and
other incumbent LECs because these
entities are dominant in their field of
operation.

1. Treatment of Small LECs

219. Comments. NTCA claims that its
membership includes companies that
constitute “‘small business concerns”
under the RFA. NTCA argues that our
IRFA in the Non-Accounting Safeguards
NPRM incorrectly certifies that our
proposed regulations will not have a
significant economic impact on a
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substantial number of small entities.
NTCA states that the Small Business
Administration (SBA) establishes size
standards for small businesses that
**seek to ensure that a concern that
meets a specific size standard is not
dominant in its field of operation.”
NTCA states that the Commission
cannot ignore SBA definitions and
conclude that all incumbent LECs are
dominant for purposes of the Regulatory
Flexibility Analysis. NTCA recommends
that we “‘consider flexible regulatory
proposals and analyze any significant
alternatives that would minimize
significant economic impacts’ of our
regulations on its members that are
small companies.

220. Discussion. NTCA essentially
argues that we exceeded our authority
under the RFA by certifying all
incumbent LECs as dominant in their
field of operation, and concluding on
that basis that they are not small
businesses under the RFA. We have
found incumbent LECs to be ‘““dominant
in their field of operation” since the
early 1980s, and we consistently have
certified under the RFA that incumbent
LECs are not subject to regulatory
flexibility analyses because they are not
small businesses. We have made similar
determinations in other areas. While we
recognize SBA'’s special role and
expertise with regard to the RFA, we are
not fully persuaded on the basis of this
record that our prior practice has been
incorrect. Nevertheless, in light of
NTCA'’s concerns, we will conduct an
analysis on the impact of our
regulations in this Order on small
incumbent LECs, in order to remove any
possible issue of RFA compliance. We
therefore need not address NTCA'’s
argument that many of its members are
“small business concerns’ for purposes
of the RFA.

C. Description and Estimates of the
Number of Small Entities Affected by
This Report and Order

221. In this FRFA, we consider the
impact of this Order on two categories
of entities, ‘“small incumbent LECs” and
“small non-incumbent LECs.”
Consistent with our prior practice, we
shall continue to exclude small
incumbent LECs from the definition of
a small entity for the purpose of this
FRFA. Accordingly, our use of the terms
“small entities”” and “small businesses”
does not encompass “small incumbent
LECs.” We use the term “‘small
incumbent LECs” to refer to any
incumbent LECs that arguably might be
defined by SBA as ““small business
concerns.” We include “small non-
incumbent LECs” in our analysis, even

though we believe that we are not
required to do so.

222. For the purposes of this Order,
the RFA defines a ““small business’ to
be the same as a ‘‘small business
concern” under the Small Business Act,
15 U.S.C. 8632, unless the Commission
has developed one or more definitions
that are appropriate to its activities.
Under the Small Business Act, a ““‘small
business concern’ is one that: (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) meets any additional criteria
established by the SBA. SBA has
defined a small business for Standard
Industrial Classification (SIC) category
4813 (Telephone Communications,
Except Radiotelephone) to be a small
entity when it has fewer than 1,500
employees.

223. Incumbent LECs. SBA has not
developed a definition of small
incumbent LECs. The closest applicable
definition under SBA rules is for
telephone communications companies
other than radiotelephone (wireless)
companies. The most reliable source of
information regarding the number of
LECs nationwide of which we are aware
appears to be the data that we collect
annually in connection with the
Telecommunications Relay Service
(TRS). According to our most recent
data, 1,347 companies reported that
they were engaged in the provision of
local exchange services. Although it
seems certain that some of these carriers
are not independently owned and
operated, or have more than 1,500
employees, we are unable at this time to
estimate with greater precision the
number of LECs that would qualify as
small business concerns under SBA’s
definition. Consequently, we estimate
that there are fewer than 1,347 small
incumbent LECs that may be affected by
the decisions and regulations adopted in
this Order.

224. Non-Incumbent LECs. SBA has
not developed a definition of small non-
incumbent LECs. For purposes of this
Order, we define the category of “small
non-incumbent LECs” to include small
entities providing local exchange
services which do not fall within the
statutory definition in section 251(h),
including potential LECs, LECs which
have entered the market since the 1996
Act was passed, and LECs which were
not members of the exchange carrier
association pursuant to section
69.601(b) of the Commission’s
regulations. We believe it is
impracticable to estimate the number of
small entities in this category. We are
unaware of any data on the number of
LECs which have entered the market
since the 1996 Act was passed, and we

believe it is impossible to estimate the
number of entities which may enter the
local exchange market in the near
future. Nonetheless, we will estimate
the number of small entities in a
subgroup of the category of “small non-
incumbent LECs.”” According to our
most recent data, 57 companies identify
themselves in the category ‘““Competitive
Access Providers (CAPs) & Competitive
LECs (CLECs).” A CLEC is a provider of
local exchange services which does not
fall within the definition of “incumbent
LEC” in section 251(h). Although it
seems certain that some of the carriers
in this category are CAPs, (While the
Commission has not prescribed a
definition for the term “CAP,” it is
generally not used to refer to companies
that provide local exchange services.)
are not independently owned and
operated, or have more than 1,500
employees, we are unable at this time to
estimate with greater precision the
number of non-incumbent LECs that
would qualify as small business
concerns under SBA’s definition.

D. Summary Analysis of the Projected
Reporting, Recordkeeping, and Other
Compliance Requirements

225. Under our current regulations,
independent LECs are classified as non-
dominant interexchange carriers if they
provide interstate, domestic,
interexchange services through an
affiliate that satisfies the separation
requirements established in the Fifth
Report and Order. Independent LECs
offering interstate, domestic,
interexchange services directly (rather
than through a separate affiliate), or
through an affiliate that does not satisfy
the specified conditions, are subject to
dominant carrier regulation.
Independent LECs are permitted to
provide international, interexchange
services subject to non-dominant or
dominant regulation, as determined on
a case-by-case basis. Non-dominant
interexchange carriers are not subject to
rate regulation, and currently may file
tariffs that are presumed lawful on one
day’s notice and without cost support.
Tariff Filing Requirements for Non-
Dominant Carriers. As discussed in note
8 supra, the Commission recently
determined, pursuant to section 10 of
the Communications Act, to forbear
from requiring non-dominant
interexchange carriers to file tariffs for
interstate, domestic, interexchange
services. The Commission therefore
ordered, inter alia, non-dominant
interexchange carriers to cancel their
tariffs for interstate, domestic,
interexchange services on file with the
Commission within a nine-month
transition period and not to file any
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such tariffs thereafter. Tariff
Forbearance Order at 19 89-93, stayed
pending judicial review, MCI Telecom.
Corp. v. FCC, No. 96-1459 (D.C. Cir.
Feb. 13, 1997). See also Policy and
Rules Concerning the Interstate,
Interexchange Marketplace; Guidance
Concerning Implementation as a Result
of the Stay Order of the U.S. Court of
Appeals for the D.C. Circuit, CC Docket
No. 96-61, Public Notice, DA 97-493
(rel. March 6, 1997). Non-dominant
carriers are also subject to streamlined
section 214 requirements. Compliance
with these requirements may require
small incumbent LECs to use
accounting, economic, technical, legal,
and clerical skills.

226. In this Order, we have found that
all incumbent independent LECs,
including small incumbent independent
LECs, must provide in-region, interstate,
domestic, interexchange services
through a separate affiliate that satisfies
the Fifth Report and Order
requirements. We are aware of three
companies currently providing
interexchange services directly on
dominant basis, Union Telephone
Company (of Wyoming), GTE Hawaiian
Tel., and MTC. We direct companies
that are not currently providing
interexchange services through a
separate affiliate that satisfies the Fifth
Report and Order requirements to
comply with the Fifth Report and Order
separation requirements no later than
one year from the date of release of this
Order. We also extend this regulatory
regime, which applies to domestic
services, to international, interexchange
services as well. Pursuant to this Order,
all incumbent independent LECs,
including small incumbent independent
LECs, must provide in-region, interstate,
domestic, interexchange services and
international, interexchange services
through a separate affiliate that satisfies
the Fifth Report and Order separation
requirements. Specifically, incumbent
independent LECs must provide these
services through a separate affiliate that
must: (1) Maintain separate books of
account; (2) not jointly own
transmission or switching facilities with
its affiliated exchange companies; and
(3) obtain any services from its affiliated
exchange companies at tariffed rates and
conditions. Fifth Report and Order, 98
FCC 2d at 1198, 9. For purposes of
these requirements, an “affiliate” of an
independent LEC is “‘a carrier that is
owned (in whole or in part) or
controlled by, or under common control
with, an exchange telephone company.”
Id. In this Order, we have also
eliminated the Fifth Report and Order
separation requirements as a condition

for non-dominant treatment of
incumbent independent LECs’ provision
of out-of-region, interstate, domestic,
interexchange services.

E. Steps Taken to Minimize the
Significant Economic Impact of this
Report and Order on Small Entities and
Small Incumbent LECs, Including the
Significant Alternatives Considered and
Rejected

227. We believe that our actions
eliminating dominant carrier regulation
of independent LEC provision of in-
region, interstate, domestic,
interexchange services, yet maintaining
all of the Fifth Report and Order
separation requirements to guard against
anticompetitive conduct in the form of
cost misallocation or unreasonable
discrimination, will facilitate the
provision of in-region, interstate,
domestic, interexchange services by
independent LECs, many of which may
be small incumbent LECs. We reject
proposals to remove the Fifth Report
and Order requirements, for reasons set
forth in Section IV.B.1.

228. Our actions seem likely to benefit
all incumbent independent LECs
providing in-region, interstate,
domestic, interexchange services on a
non-dominant basis, some of which may
be small incumbent LECs, because any
increase in costs of regulatory
compliance can be amortized over a
period of one year. As noted in Section
IV.B.1, incumbent LECs that currently
provide these services on an integrated
basis subject to dominant carrier
regulation are given one year from the
date of release of this Order to comply
with the Fifth Report and Order
separation requirements.

229. We decline to impose section 272
requirements, aspects of dominant
carrier regulation, or any additional
requirements on independent LECs’
provision of in-region, interstate,
domestic, interexchange services.
Consistent with our belief that
independent LECs are less likely to be
able to engage in anticompetitive
conduct than the BOCs, we therefore
establish a less stringent regulatory
regime for the independent LECs. This
seems likely to benefit independent
LECs, including small incumbent LECs,
by not subjecting them to burdensome
regulations that may serve only to
hamper competition in the
interexchange market. For the reasons
set forth in Section IV.B.1, we reject
alternatives to impose additional
requirements on independent LECs’
provision of in-region, interstate,
domestic, interexchange services.

230. We limit the scope of the
separation requirements to incumbent

independent LECs. By not imposing the
Fifth Report and Order requirements on
non incumbent LECs, we avoid
imposing unnecessary regulation on
new entrants into the local exchange
market that wish to provide in-region,
interstate, domestic, interexchange
services, and will not have control of
incumbent local exchange and exchange
access facilities. This seems likely to
benefit all of these new entrants, some
of which may be small entities, by
lowering entry costs, lowering the
disparity in market power between new
entrants and incumbent LECs,
minimizing the risk of being subjected
to legal action, and decreasing
administrative costs. We reject
proposals to subject non-incumbent
LECs to the same requirements as
incumbent LECs, for the reasons set
forth in Section IV.B.2.

231. We apply our regulations equally
to all incumbent independent LECs, in
view of our conclusion that the size of
an independent LEC will not affect its
incentives to engage in cost
misallocation between its monopoly
services and its competitive services.
Our action is intended to foster
competition in the in-region, interstate,
domestic, interexchange marketplace
nationwide by preventing all incumbent
independent LECs, regardless of size,
from using their control of bottleneck
local exchange and exchange access
facilities to thwart new entry. This
seems likely to benefit all new entrants
into the local exchange market that wish
to provide in-region, interstate,
domestic, interexchange services, some
of which may be small entities, by
helping to reduce entry costs and lower
the disparity in market power between
new entrants and other incumbent
LECs. Moreover, our action will likely
help to establish these favorable entry
conditions uniformly nationwide,
fostering increased certainty which will
benefit all new entrants, including any
small entities. We reject alternatives to
exempt all incumbent LECs with less
than two percent of the nation’s access
lines from our regulations, for the
reasons stated in Section IV.B.3.

232. We extend the regulatory regime
described above, which governs
independent LECs’ provision of in-
region, interstate, domestic,
interexchange services, to independent
LECs’ provision of in-region,
international services. We believe that
this action will benefit incumbent LECs
and non-incumbent LECs, some of
which may be small incumbent LECs or
small entities, for the same reasons
enumerated in our analysis for in-
region, interstate, domestic,
interexchange services, such as helping
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to reduce market entry costs, decreasing
the disparity in market power between
new entrants and other incumbent
LECs, and lowering administrative
costs. We decline to treat independent
LECs’ provision of in-region, interstate,
domestic, interexchange services and in-
region, international services
differently, for the reasons stated in
Section IV.B.4.

233. As stated in Section IV.B.5, we
intend to commence a proceeding three
years from the date of adoption of this
Order to determine whether the
emergence of competition in the local
exchange and exchange access
marketplace justifies removal of the
Fifth Report and Order requirements.
We believe that three years should be a
reasonable period of time in which to
expect effective competition to develop
in local exchange and exchange access
markets. We reject proposals to decide
in this proceeding whether to sunset
separate affiliate requirements for
independent LECs, for the reasons
stated in Section IV.B.5.

234. Report to Congress: The
Commission shall send a copy of this
FRFA, along with this Report and Order,
in a report to Congress pursuant to the
SBREFA, 5 U.S.C. §801(a)(1)(A). A copy
of this analysis will also be provided to
the Chief Counsel for Advocacy of the
Small Business Administration, and
will be published in the Federal
Register.

VII. Final Paperwork Reduction
Analysis

235. Each of the two Notices of
Proposed Rulemaking from which this
Order issues proposed changes to the
Commission’s information collection
requirements. As required by the
Paperwork Reduction Act of 1995,
Public Law 104-13, the Commission
sought written comment from the public
and from the Office of Management and
Budget (OMB) on the proposed changes.
The collections described therein,
however, are addressed in other
proceedings.

236. In this Order, we have decided
to require independent LECs to comply
with Fifth Report and Order separation
requirements in order to provide
international, interexchange services.
Pursuant to the separation requirements,
an independent LEC and its
international, interexchange affiliate
must maintain separate books of
account. This requirement constitutes a
new ‘“‘collection of information’ within
the meaning of the Paperwork
Reduction Act of 1995, 44 U.S.C.

8§ 3501-3520. Implementation of this
requirement is subject to approval by
the Office of Management and Budget as

prescribed by the Paperwork Reduction
Act.

VIII. Ordering Clauses

237. Accordingly, it is ordered that,
pursuant to sections 1, 2, 4, 201, 202,
251, 271, 272 and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 88151, 152, 154,
201, 202, 251, 271, 272, and 303(r), the
Report and Order is adopted.

238. It is further Ordered that the
Report and Order, which imposes new
or modified information or collection
requirements, shall become effective 70
days after publication in the Federal
Register, following approval by the
Office of Management and Budget,
unless a notice is published in the
Federal Register stating otherwise.

239. Itis further Ordered that part 64,
subpart T of the Commission’s rules, 47
CFR part 64 subpart T, is added as set
forth in rule changes attached hereto.

240. It is further Ordered that the
Secretary shall send a copy of this
Report and Order, including the final
regulatory flexibility analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration, in accordance
with paragraph 605(b) of the Regulatory
Flexibility Act, 5 U.S.C. 88601 et seq.

List of Subjects in 47 CFR Part 64

Communications common carriers,
Reporting and recordkeeping
requirements.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

Part 64 of title 47 is amended as
follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

1. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 154.

2. Part 64 is amended by adding new
subpart T to read as follows:

Subpart T—Separate Affiliate
Requirements for Incumbent
Independent Local Exchange Carriers
That Provide In-Region, Interstate
Domestic Interexchange Services or
In-Region International Interexchange
Services

Sec.

64.1901 Basis and purpose.

64.1902 Terms and definitions.

64.1903 Obligations of all incumbent
independent local exchange carriers.

§64.1901 Basis and purpose.

(a) Basis. These rules are issued
pursuant to the Communications Act of
1934, as amended.

(b) Purpose. The purpose of these
rules is to regulate the provision of in-
region, interstate, domestic,
interexchange services and in-region
international interexchange services by
incumbent independent local exchange
carriers.

8§64.1902 Terms and definitions.

Terms used in this part have the
following meanings:

Books of Account. Books of account
refer to the financial accounting system
a company uses to record, in monetary
terms the basic transactions of a
company. These books of account reflect
the company’s assets, liabilities, and
equity, and the revenues and expenses
from operations. Each company has its
own separate books of account.

Incumbent Independent Local
Exchange Carrier (Incumbent
Independent LEC). The term incumbent
independent local exchange carrier
means, with respect to an area, the
independent local exchange carrier that:

(1) On February 8, 1996, provided
telephone exchange service in such
area; and

(2) (i) On February 8, 1996, was
deemed to be a member of the exchange
carrier association pursuant to
§69.601(b) of this title; or

(ii) is a person or entity that, on or
after February 8, 1996, became a
successor or assign of a member
described in paragraph (2) (i) of this
definition. The Commission may also,
by rule, treat an independent local
exchange carrier as an incumbent
independent local exchange carrier
pursuant to section 251(h)(2) of the
Communications Act of 1934, as
amended.

Independent Local Exchange Carrier
(Independent LEC). Independent local
exchange carriers are local exchange
carriers, including GTE, other than the
BOCs.

Independent Local Exchange Carrier
Affiliate (Independent LEC Affiliate).
An independent local exchange carrier
affiliate is a carrier that is owned (in
whole or in part) or controlled by, or
under common ownership (in whole or
in part) or control with, an independent
local exchange carrier.

In-Region Service. In-region service
means telecommunications service
originating in an independent local
exchange carrier’s local service areas or
800 service, private line service, or their
equivalents that:

(1) Terminate in the independent
LEC’s local exchange areas; and
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(2) Allow the called party to
determine the interexchange carrier,
even if the service originates outside the
independent LEC’s local exchange areas.

Local Exchange Carrier. The term
local exchange carrier means any person
that is engaged in the provision of
telephone exchange service or exchange
access. Such term does not include a
person insofar as such person is engaged
in the provision of a commercial mobile
service under section 332(c), except to
the extent that the Commission finds
that such service should be included in
the definition of that term.

§64.1903 Obligations of all incumbent
independent local exchange carriers.

(a) Except as provided in paragraph
(c) of this section, an incumbent
independent LEC providing in-region,
interstate, interexchange services or in-
region international interexchange
services shall provide such services
through an affiliate that satisfies the
following requirements:

(1) The affiliate shall maintain
separate books of account from its
affiliated exchange companies. Nothing
in this section requires the affiliate to
maintain separate books of account that
comply with Part 32 of this title;

(2) The affiliate shall not jointly own
transmission or switching facilities with
its affiliated exchange companies.
Nothing in this section prohibits an
affiliate from sharing personnel or other
resources or assets with an affiliated
exchange company; and

(3) The affiliate shall acquire any
services from its affiliated exchange
companies for which the affiliated
exchange companies are required to file
a tariff at tariffed rates, terms, and
conditions. Nothing in this section shall
prohibit the affiliate from acquiring any
unbundled network elements or
exchange services for the provision of a
telecommunications service from its
affiliated exchange companies, subject
to the same terms and conditions as
provided in an agreement approved
under section 252 of the
Communications Act of 1934, as
amended.

(b) The affiliate required in paragraph
(a) of this section shall be a separate
legal entity from its affiliated exchange
companies. The affiliate may be staffed
by personnel of its affiliated exchange
companies, housed in existing offices of
its affiliated exchange companies, and
use its affiliated exchange companies’
marketing and other services, subject to
paragraph (a)(3) of this section.

(c) An incumbent independent LEC
that is providing in-region, interstate,
domestic interexchange services or in-
region international interexchange
services prior to April 18, 1997, but is

not providing such services through an
affiliate that satisfies paragraph (a) of
this section as of April 18, 1997, shall
comply with the requirements of this
section no later than April 18, 1998.
[FR Doc. 97-17407 Filed 7-2-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 961126334-7025-02; I.D.
062497B]

Fisheries of the Economic Exclusive
Zone Off Alaska; ‘‘Other Rockfish”
Species Group in the Eastern
Regulatory Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of a closure.

SUMMARY: NMFS is opening directed
fishing for the “other rockfish” species
group in the Eastern Regulatory Area of
the Gulf of Alaska (GOA). This action is
necessary to fully utilize the total
allowable catch (TAC) of “other
rockfish” in that area.

DATES: Effective 1200 hours, Alaska
local time (A.l.t.), July 1, 1997, until
2400 hours, A.l.t., December 31, 1997.
FOR FURTHER INFORMATION CONTACT:
Andrew Smoker, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at subpart H of

50 CFR part 600 and 50 CFR part 679.
The annual TAC for the “other

rockfish™ species group in the Eastern
Regulatory Area of the GOA, was
established by the Final 1997 Harvest
Specifications of Groundfish for the
GOA (62 FR 8179, February 24, 1997) as
1,500 metric tons (mt) pursuant to
§679.20(c)(3)(ii). The Final 1997
Harvest Specifications of Groundfish for
the GOA also closed directed fishing for
“other rockfish” in the Eastern
Regulatory Area of the GOA (see
§679.20(d)(1)(iii)) in anticipation that
the TAC would be needed as incidental
catch to support other anticipated
groundfish fisheries during 1997. NMFS

has determined that as of June 14, 1997,
1,383 mt remain in the directed fishing
allowance.

The Administrator, Alaska Region,
NMES, has determined that the 1997
directed fishing allowance of the “other
rockfish’ species group in the Eastern
Regulatory Area of the GOA has not
been reached. Therefore, NMFS is
terminating the previous closure and is
opening directed fishing for the “other
rockfish” species group in the Eastern
Regulatory Area of the GOA.

All other closures remain in full force
and effect.

Classification

This action is required by §679.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 27, 1997.
Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-17455 Filed 6—-30-97; 11:36 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 961126334—7025-02; I.D.
062497C]

Fisheries of the Exclusive Economic
Zone Off Alaska; Northern Rockfish in
the Western Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of a closure.

SUMMARY: NMFS is opening directed
fishing for northern rockfish in the
Western Regulatory Area of the Gulf of
Alaska (GOA). This action is necessary
to fully utilize the total allowable catch
(TAC) of northern rockfish in that area.

DATES: Effective 1200 hours, Alaska
local time (A.l.t.), July 1, 1997, until
2400 hours, A.l.t., December 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Andrew Smoker, 907-586-7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
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under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at 50 CFR parts
620 and 679.

The annual TAC for northern rockfish
in the Western Regulatory Area of the
GOA, was established by the Final 1997
Harvest Specifications of Groundfish for
the GOA (62 FR 8179, February 24,
1997) as 840 metric tons (mt) pursuant
to §679.20(c)(3)(ii). The Final 1997
Harvest Specifications of Groundfish for
the GOA also closed directed fishing for
northern rockfish in the Western
Regulatory Area of the GOA (see

§679.20(d)(1)(iii)) in anticipation that
the TAC would be needed as incidental
catch to support other anticipated
groundfish fisheries during 1997. NMFS
has determined that as of June 14, 1997,
753 mt remain in the directed fishing
allowance.

The Administrator, Alaska Region,
NMFS, has determined that the 1997
directed fishing allowance of northern
rockfish in the Western Regulatory Area
of the GOA has not been reached.
Therefore, NMFS is terminating the
previous closure and is opening
directed fishing for northern rockfish in
the Western Regulatory Area of the
GOA.

All other closures remain in full force
and effect.

Classification

This action is required by §679.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: June 27, 1997.

Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-17456 Filed 6-30-97; 11:36 am]
BILLING CODE 3510-22-F
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Proposed Rules

Federal Register

Vol. 62, No. 128
Thursday, July 3, 1997

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 930
[Docket No. FV97-930-1PR]

Tart Cherries Grown in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin; Assessment Rate and
Establishment of Late Payment and
Interest Charges on Delinquent
Assessments

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule proposes the
establishment of an assessment rate for
the 1997-98 and subsequent fiscal
periods to cover expenses incurred by
the Cherry Industry Administrative
Board (Board) under Marketing Order
No. 930. This rule also proposes the
establishment of an interest rate and late
payment charge on delinquent
assessments owed by handlers under
the tart cherry marketing order.
Authorization to assess tart cherry
handlers would enable the Board to
incur expenses that are reasonable and
necessary to administer the program.
The interest rate and late payment
charges would contribute to the efficient
operation of the program by ensuring
adequate funds are available to cover
budgeted expenses incurred under the
marketing order.

DATES: Comments received by August 4,
1997, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments must be sent in triplicate to
the Docket Clerk, Fruit and Vegetable
Division, AMS, USDA, P.O. Box 96456,
room 2525-S, Washington, DC 20090—-
6456, FAX (202) 720-5698. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be

available for public inspection in the
Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella, Marketing
Specialist, or Kenneth G. Johnson,
Regional Manager, DC Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456,
telephone (202) 720-2491, FAX (202)
720-5698. Small businesses may request
information on compliance with this
regulation by contacting: Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456;
telephone (202) 720-2491; FAX # (202)
720-5698.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Agreement and Order No. 930 (7 CFR
part 930), regulating the handling of tart
cherries grown in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin, hereinafter referred to as the
“order.” The marketing agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this proposed
rule in conformance with Executive
Order 12866.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order now in effect, tart cherry handlers
are subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as proposed herein
would be applicable to all assessable
tart cherries beginning July 1, 1997, and
continuing until amended, suspended,
or terminated. This proposed rule
would not preempt any State or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection

with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule invites comments on
establishing an assessment rate for the
Board for the 1997-98 (July 1, 1997,
through June 30, 1998) and subsequent
crop years at $0.0025 per pound of tart
cherries. This rule also invites
comments on establishing interest and
late payment charges on past due
assessments.

The tart cherry marketing order
provides authority to the Board, with
the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program under the
order. The members of the Board are
producers and handlers of tart cherries.
They are familiar with the Board’s needs
and with the costs for goods and
services in their local area and are thus
in a position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

The Board met on January 8 and 9,
1997, and unanimously recommended
expenditures of $650,000 for an 18-
month period ending June 30, 1998, and
an assessment rate of $0.0025 per pound
of tart cherries. This was the first public
meeting of the newly formed Board. The
tart cherry marketing order became
effective on September 25, 1996. The
Department has approved the Board’s
1997-98 budget of expenses. Until
assessment income is available, the
Board has obtained funds through a
lending institution to fund Board
operations.

As proposed, the Board would begin
to assess handlers on July 1, 1997, and
all assessments would be due to the
Board office by October 1. Major
expenditures recommended by the
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Board for the 18-month period ending
June 30, 1998, are $25,000 for interest,
Board meeting expenses $175,000,
salaries $150,000, administration
$100,000, and compliance $200,000.
The assessment rate recommended by
the Board was derived by dividing
anticipated expenses by expected
shipments of tart cherries. Tart cherry
shipments for the 1997-98 year are
estimated at 260 million pounds which
should provide $650,000 in assessment
income. Funds in any reserve would be
kept within the maximum permitted by
the order.

The Board also recommended
establishing an interest rate of 12
percent per annum and a late payment
charge equal to 10 percent of the unpaid
balance of the assessment amount due.
The interest rate would be applied to
any assessment not paid within 30 days
of the October 1 due date. The late
payment fee on the unpaid assessment
balance by a handler would be assessed
90 days after the October 1 due date.

Under section 930.41 of the order,
each person who first handles tart
cherries is required to pay a pro-rata
share of the cost of administering the
program. This cost is in the form of a
uniform assessment rate applied to each
handler’s acquisitions.

Section 930.41 also provides that if a
handler does not pay an assessment
within the time prescribed by the Board,
the assessment may be subject to an
interest or late payment charge, or both.

A new section 930.141 is proposed to
be established in the rules and
regulations that specifies that
assessments be subject to an interest
charge of 1 percent per month on any
unpaid assessment balance beginning 30
days from the due date prescribed by
the Board. The Board recommended that
all assessments be paid by October 1 of
each crop year. Assessments equal to
100 percent of the crop year’s
assessment obligation would be due on
October 1.

Assessments are the main source of
funds to pay Board expenses. The
failure of handlers to pay assessment
obligations promptly results in added
expense and operational problems for
the Board. Authority was placed in the
order to levy interest and late payment
charges on delinquent assessments. The
interest rate and late payment charges
proposed herein are similar to those
established under other marketing
orders. To attempt to collect delinquent
assessments, the Board could incur the
added expense of sending out additional
invoices and contacting each delinquent
handler by phone, in person, or by fax.
Nonpayment or late payment of

assessments hampers the operation of
the Board.

Handlers would have ample time to
pay their assessments and avoid
incurring the additional charges. Any
amount paid by the handler would be
credited upon receipt in the Board
office.

Interest and late payment charges
would provide incentive for handlers to
remit assessments in a timely manner,
with the intent of creating a fair and
equitable process among all industry
handlers. It would not impose any costs
on handlers who pay their assessments
on time, and should contribute to the
efficient administration of the program.

The Board discussed alternatives
when recommending the interest rate
and late payment charge. The Board
discussed lower rates, but decided that
prompt payment of assessments by
handlers is crucial to the operation of
this program. Therefore, the Board
recommended an interest rate and late
payment charge deemed to be sufficient
to serve as an incentive to handlers to
be prompt with their payment of
assessments.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 1,220
producers of tart cherries in the
production area and approximately 40
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of tart
cherry producers and handlers may be
classified as small entities.

This rule proposes establishing an
assessment rate for the 1997-98 and
subsequent fiscal periods to cover
expenses of the Board at $0.0025 per
pound of tart cherries. The Board
unanimously recommended
expenditures for the 18-month period

ending June 30, 1998, of $650,000. Tart
cherry shipments for the year are
estimated at 260 million pounds which
should provide $650,000 in assessment
income. Income derived from handler
assessments would be adequate to cover
budgeted expenses. Funds in any
reserve would be kept within the
maximum permitted under the order.

The Board discussed alternatives
when recommending the interest rate
and late payment charge. The Board
discussed lower rates, but decided that
prompt payment of assessments by
handlers is crucial to the operation of
this program. Therefore, the Board
recommended an interest rate and late
payment charge deemed to be sufficient
to serve as an incentive to handlers to
be prompt with their payment of
assessments.

Major expenditures recommended for
the 18-month period ending June 30,
1998, include $25,000 for interest,
$175,000 for Board meeting expenses,
$150,000 for salaries, $100,000 for
administration and $200,000 for
program compliance. The $200,000 for
compliance is deemed necessary in the
event volume control regulations are
implemented during the 1997-98
season. The Board discussed setting an
assessment rate that would allow for
sufficient operation of a volume control
program for the upcoming season. The
Board decided that the assessment rate
recommended would sufficiently cover
all initial costs of implementing this
new order. With regard to alternatives,
this is a new marketing order that will
begin its first full fiscal year of
operations on July 1 of this year.
Accordingly, we believe that since the
recommended assessment rate would
allow funds to be available to cover the
initial costs of implementing the new
order, including operation of a volume
control program for the upcoming
season, if implemented, the assessment
rate should be proposed as
recommended by the Board.

This action would not impose any
additional reporting or recordkeeping
on either small or large tart cherry
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. The new forms for the
operation of the order have been
approved by the Office of Management
and Budget (OMB) and have been
assigned OMB No. 0581-0177.

The interest and late payment charges
were also discussed at a public meeting.
The Board believes the interest charge is
a reasonable rate. The late payment fee
is high enough to discourage late
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payments and encourage the timely
payment of assessments by handlers.

This rule would provide incentive for
handlers to remit assessments in a
timely manner, with the intent of
creating a fair and equitable process
among all industry handlers. It would
not impose any costs on handlers who
pay their assessments on time, and
should contribute to the efficient
administration of the program.

Handlers who do not pay their
assessments on time would be able to
reap the benefits of Board programs at
the expense of others. In addition, they
would be able to utilize funds for their
own use that should otherwise be paid
to the Board to finance Board programs.
In effect, this would provide handlers
with an interest free loan.

Implementing interest and late
payment charges would provide an
incentive for handlers to pay
assessments on time, which would
improve compliance with the order. It
would minimize actions taken against
handlers who fail to pay assessments on
time through administrative remedies or
the Federal courts. These remedies,
currently the only recourse against
handlers who fail to pay assessments,
can be costly and time consuming. This
rule would remove any economic
advantage gained by those handlers who
do not pay on time, thus helping to
ensure a program that is equitable to all.
This is also consistent with standard
business practices.

While this proposed rule would
impose some additional costs on
handlers, the costs are in the form of
uniform assessments on all handlers.
Some of the additional costs may be
passed on to producers. However, these
costs would be offset by the benefits
derived by the operation of the
marketing order.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
proposed rule. In addition, the Board’s
meeting was widely publicized
throughout the tart cherry industry and
all interested persons were invited to
attend the meeting and participate in
Board deliberations on all issues. Like
all Committee meetings, the January 8
and 9, 1997, meeting was a public
meeting and all entities, both large and
small, were able to express views on
these issues. Finally, interested persons
are invited to submit information on the
regulatory and informational impacts of
this proposed action on small
businesses.

The assessment rate, interest rate and
late payment charge proposed to be
established in this rule would continue
in effect indefinitely unless modified,

suspended, or terminated by the
Secretary upon recommendation and
information submitted by the Board or
other available information.

Although the assessment rate, interest
rate and late payment charge would be
effective for an indefinite period, the
Board would continue to meet prior to
or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment and
interest rates and late payment charge.
The dates and times of Board meetings
are available from the Board or the
Department. Board meetings are open to
the public and interested persons may
express their views at these meetings.
The Department would evaluate Board
recommendations and other available
information to determine whether
modification of the assessment or
interest rates or late payment charge is
needed. Further rulemaking would be
undertaken as necessary. The Board’s
1997-98 budget has already been
approved by the Department to allow
the Board to expend funds that they
have borrowed. Budgets for subsequent
fiscal periods would be reviewed and,
as appropriate, approved by the
Department.

A 30-day comment period is provided
to allow interested persons to respond
to this proposal. All written comments
timely received will be considered
before a final determination is made on
this matter.

List of Subjects in 7 CFR Part 930

Marketing agreements, Tart cherries,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 930 is proposed to
be amended as follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. A new subpart—Administrative
Rules and Regulations and a new
section 930.141 are added to read as
follows:

Subpart—Administrative Rules and
Regulations

§930.141 Delinquent assessments.
Pursuant to 8 930.41, the Board shall
impose an interest charge on any
handler whose assessment payment has
not been paid within 30 days from the

due date of October 1 of each crop year.
The interest rate shall be a rate of one
percent per month and shall be applied
to the unpaid assessment balance for the
number of days all or any part of the
unpaid balance is delinquent beyond
the 30 day payment period. In addition
to the interest charge, the Board shall
impose a late payment charge on any
handler whose payment has not been
paid within 90 days from the due date
of October 1. The late payment charge
shall be 10 percent of the unpaid
balance.

3. A new subpart—Assessment Rates
and a new 8930.200 are added to read
as follows:

Subpart—Assessment Rate

§930.200 Assessment rate.

On and after July 1, 1997, an
assessment rate of $0.0025 per pound is
established for tart cherries grown in the
production area.

Dated: June 27, 1997.

Robert C. Keeney,

Director, Fruit and Vegetable Division.

[FR Doc. 97-17507 Filed 7-2-97; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1011

[DA-97-09]

Milk in the Tennessee Valley Marketing
Area; Proposed Termination of Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule; termination.

SUMMARY: This document invites written
comments on the proposed termination
of the order regulating the handling of
milk in the Tennessee Valley marketing
area. A proposed amended Tennessee
Valley order modifying interim
transportation credit provisions failed to
receive the required two-thirds approval
in a recent polling of cooperatives in the
marketing area. Since the Department
has determined that the provisions of
the proposed amended order are
necessary to effectuate the declared
policy of the applicable statutory
authority, it is necessary to consider
terminating the present Tennessee
Valley order.

DATES: Comments must be submitted on
or before July 10, 1997.

ADDRESSES: Comments (two copies)
should be filed with the USDA/AMS/
Dairy Division, Order Formulation
Branch, Room 2971, South Building,



Federal Register / Vol. 62, No. 128 / Thursday, July 3, 1997 / Proposed Rules

36023

P.O. Box 96456, Washington, DC 20090—
6456.

FOR FURTHER INFORMATION CONTACT:
Nicholas Memoli, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2971, South
Building, P.O. Box 96456, Washington,
DC 20090-6456 (202) 690-1932, e-mail
address Nicholas__Memoli@usda.gov.

SUPPLEMENTARY INFORMATION: The
Department is issuing this proposed
action in conformance with Executive
Order 12866.

This proposed termination of a rule
has been reviewed under Executive
Order 12988, Civil Justice Reform. This
action is not intended to have a
retroactive effect. If adopted, this
proposed action will not preempt any
state or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with the action.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the Secretary
a petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A
handler is afforded the opportunity for
a hearing on the petition. After a
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Small Business Consideration

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this proposed action will not have
a significant economic impact on a
substantial number of small entities. For
the purpose of the Regulatory Flexibility
Act, a dairy farm is considered a ‘“‘small
business” if it has an annual gross
revenue of less than $500,000, and a
dairy products manufacturer is a ‘“‘small
business” if it has fewer than 500
employees. For the purposes of
determining which dairy farms are
“small businesses,” the $500,000 per
year criterion was used to establish a
production guideline of 326,000 pounds

per month. Although this guideline does
not factor in additional monies that may
be received by dairy producers, it
should be an inclusive standard for
most “‘small’’ dairy farmers. For
purposes of determining a handler’s
size, if the plant is part of a larger
company operating multiple plants that
collectively exceed the 500-employee
limit, the plant will be considered a
large business even if the local plant has
fewer than 500 employees.

During the representative month of
February 1997, the milk of 1,469
producers was pooled on the Tennessee
Valley order. Of these producers, 1,442
are considered as small businesses.

There were 7 handlers operating 8
pool distributing plants regulated under
the Tennessee Valley milk order for
February 1997. Of these handlers, 3 are
considered small businesses.

If the Tennessee Valley order is
terminated, it is likely that all but 2 of
the handlers currently regulated under
the order will become regulated under
the Carolina, Southeast, or Louisville-
Lexington-Evansville Federal milk
orders. The regulations under these
other orders are, for the most part,
comparable to those of the Tennessee
Valley order, but each of these 4 orders
has a different price structure and a
unique uniform price to producers that
is computed each month. The impact of
these regulatory changes on producers
will depend upon which order the
former Tennessee Valley handlers
become regulated under. In some cases,
the uniform price paid to producers will
be somewhat higher, but in other cases
it will be a little lower.

Those handlers who will become
regulated under other Federal orders
will continue to be responsible for the
recordkeeping, reporting, and
compliance requirements.

Interested parties are invited to
submit comments on the probable
regulatory and informational impact of
this proposed action on small entities.
Also, parties may suggest modifications
of this proposal for the purpose of
tailoring their applicability to small
businesses.

Proposed Termination of Rule

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act, the
termination of the order regulating the
handling of milk in the Tennessee
Valley marketing area is being
considered.

All persons who want to send written
data, views, or arguments about the
proposed termination should send two
copies of them to the USDA/AMS/Dairy
Division, Order Formulation Branch,

Room 2971, South Building, P.O. Box
96456, Washington, DC 200906456, by
the 7th day after the publication of this
notice in the Federal Register. The
period for filing comments is limited to
7 days because a longer period would
not provide the time needed to complete
the required procedures before the
requested termination is to be effective.
The comments that are received will
be made available for public inspection
in the Dairy Division during normal
business hours (7 CFR 1.27(b)).

Preliminary Statement

Interested parties are invited to
submit comments on all issues
concerning the proposed termination of
the Tennessee Valley milk order. In
addition to commenting on the merits of
terminating the order, interested parties
should specifically address the handling
of the disbursement of the current
Tennessee Valley Transportation Credit
Balancing Fund (TCBF).

If the Tennessee Valley order is
terminated, it is likely that all but 2 of
the handlers currently regulated under
the order will become fully regulated
handlers under the Carolina, Southeast,
or Louisville-Lexington-Evansville milk
orders. Since these orders, like the
Tennessee Valley order, have provisions
to reimburse handlers for the expense of
transporting supplemental milk to the
market (i.e., transportation credit
provisions) and, consequently, maintain
a transportation credit balancing fund
(TCBF) for this purpose, a question
arises concerning the disbursement of
the balance in the Tennessee Valley
TCBF.

All of the Tennessee Valley handlers
who will become regulated under
Orders 5, 7, or 46, will be eligible for
transportation credits under the
provisions of those orders. In view of
this, it would be unfair to return the
money that Tennessee Valley handlers
have contributed to the Order 11 TCBF
and then permit these handlers to draw
credits out of the TCBF in Orders 5, 7,
or 46 without ever having contributed to
such funds. For this reason, the
Department recommends that the funds
accumulated in the Tennessee Valley
TCBF be transferred prorata (based on
each handler’s contribution to the Order
11 TCBF) to each of the TCBFs of the
respective orders where such handlers
become regulated. This transfer of
funds, the Department believes, is the
most “‘equitable’” means for
disbursement of the TCBF in accordance
with 7 CFR Part 1000, General
Provisions of Federal Milk Marketing
Orders. In the case of 2 Order 11
handlers who will likely not be
regulated under any of the other 3
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orders, the Department recommends
returning these handlers’ pro rata share
of the TCBF to these handlers. The
terms of 7 CFR 1000.4(d)(2) direct the
market administrator or the “liquidating
agent” to distribute outstanding funds
connected with a terminated order to
handlers “in an equitable manner.” The
Department invites interested parties to
comment on this proposal and/or to
suggest any alternative way to dispose
of these funds in an equitable manner.

At least one additional question arises
with the possible termination of the
Tennessee Valley order. The
transportation credit provisions for
Orders 5, 7, 11, and 46 were adopted
simultaneously for these 4 orders.
Because of the overlap in supply areas
for these markets, producers in any of
the marketing areas of the 4 orders are
ineligible for transportation credits
under any of the other 3 orders. With
the possible termination of Order 11, a
question may arise concerning the
interpretation of Section 82(c)(2)(ii) in
the interim amendments or Section
82(c)(2)(iii) in the final decision
amendments as set forth in the Federal
Register of May 20, 1997, at 62 FR
27525. In either case, the language of
those paragraphs in Orders 5, 7, and 46
states that “‘the farm on which the milk
was produced is not located within the
specified marketing areas of this order
or the marketing areas of’”’ the other 3
orders involved in this proceeding.
Thus, Orders 5, 7, and 46 refer to ““the
Order 11 marketing area.”

If Order 11 is terminated, the question
that arises is whether a producer located
in the former Tennessee Valley
marketing area is still ineligible for a
transportation credit under Orders 5, 7,
and 46. The Department maintains that
the reference to the Order 11 marketing
area was merely a convenient
geographic reference used in lieu of
repeating a lengthy list of counties and
cities. Accordingly, the language
referring to the marketing area of
Federal Order 11 will continue to be
interpreted as the territory defined in
the Tennessee Valley order.

Interested parties are invited to
submit comments on this proposed
interpretation of the order as well as the
other issues raised in this notice.

Statement of Consideration

The proposed action would terminate
the order regulating the handling of
milk in the Tennessee Valley marketing
area. On May 12, 1997, the Department
issued a partial final decision on
proposed amendments to the Carolina,
Southeast, Tennessee Valley, and
Louisville-Lexington-Evansville milk
orders which was published on May 20,

1997 (62 FR 27525). The final decision
document contained proposed amended
orders for the 4 southeast marketing
areas, including the Tennessee Valley
order, and directed the respective
market administrators of the 4 orders to
ascertain whether producers approved
the issuance of the amended orders. The
final decision concluded that amended
orders were needed to effectuate the
declared policy of the applicable
statutory authority.

Less than two-thirds of the producers
whose milk is pooled in the Tennessee
Valley approved the issuance of the
proposed amended order. In these
circumstances, where it has been
concluded that the order should be
amended to effectuate the declared
policy of the Act, and the Act requires
two-thirds of the producers to vote
affirmatively, it appears that
continuation of the existing Tennessee
Valley order would not be in conformity
with the applicable statutory authority.
Therefore, it is necessary to consider
terminating the present order.

List of Subjects in 7 CFR Part 1011

Milk marketing orders.

The authority citation for 7 CFR Part
1011 continues to read as follows:
Authority: 7 U.S.C. 601-674.

Dated: June 30, 1997.
Lon Hatamiya,

Administrator, Agricultural Marketing
Service.

[FR Doc. 97-17609 Filed 7-2—-97; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 430
[Docket No. EE-RM-94-403]
RIN 1904-AA67

Energy Conservation Program for
Consumer Products: Notice of Public
Workshop on Clothes Washers Energy
Efficiency Standards Rulemaking

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of Public Workshop.

SUMMARY: The Department of Energy
(the Department or DOE) today gives
notice that it will convene a public
workshop to discuss the proposed
analytical framework and tools for
evaluating possible revisions to the
clothes washer energy efficiency
standards.

DATES: The public workshop will be
held on Wednesday, July 23, 1997, from
9:00 a.m. to 4:00 p.m.

ADDRESSES: The workshop will be held
at the U.S. Department of Energy, Room
1E-245, 1000 Independence Avenue,
SW, Washington, DC 20585.

Copies of the transcript of the public
workshop, public comments received,
and this notice may be read at the
Department of Energy, Freedom of
Information Reading Room, U.S. DOE,
Forrestal Building, Room 1E-190, 1000
Independence Avenue, SW,
Washington, DC 20585, (202) 586—6020,
between the hours of 9:00 a.m. and 4:00
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:

Qonnie Laughlin, U.S. Department of
Energy, Office of Energy Efficiency
and Renewable Energy, Forrestal
Building, Mail Station EE-43, 1000
Independence Avenue, SW,
Washington, DC 20585-0121, (202)
586-9632.

Ms. Sandy Beall, U.S. Department of
Energy, Office of Energy Efficiency
and Renewable Energy, U.S.
Department of Energy, Mail Station
EE-43, 1000 Independence Avenue,
SW, Washington, DC 20585-0121,
(202) 586-7574.

SUPPLEMENTARY INFORMATION: In

continuing the work on possible

revisions to energy efficiency standards
on clothes washers, the Department is
convening a workshop to present and
receive public comments on the
proposed analytical approach for
evaluating the clothes washer standards.

At this workshop the following will be

discussed:

Preliminary Clothes Washers
Rulemaking Schedule.

Review of the Rulemaking
Framework: The Department will seek
comment on the draft analytical
framework for the clothes washers
rulemaking.

Identification of Analytical Methods
and Tools: The Department seeks input
into the selection of engineering and
economic analytical tools to be used
during the rulemaking.

Engineering Analysis/Data Collection: The
Department plans to collect data using the
energy efficiency approach to derive a cost
efficiency curve within a range for the
engineering analysis. The Department will
review the key issues surrounding data
collection and the reporting of manufacturing
costs for incorporation into the engineering
analysis.

Price: The Department will lead a
discussion on possible approaches to
generating retail prices to be used in the
consumer life-cycle-cost analysis.
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Life-Cycle-Cost: The Department plans to
demonstrate a new life-cycle-cost
spreadsheet model which can account for
variability of key criteria, such as utility rates
and water heater fuel type.

Shipment Forecasts: The Department will
present a base-line shipment forecast for
stakeholder review. This forecast will
incorporate expected improvement in
efficiencies as a result of market forces or
voluntary programs and how the distribution
of efficiency impacts different consumers.

Energy Savings Forecasts: The Department
will present an example of energy savings
forecasting results using a simple spreadsheet
to show how the growth in efficiency can be
accounted for over time.

Identification of Experts and Other
Interested Parties for Peer Review: The
Department wishes to identify a group
of independent experts and other
interested parties who can provide
expert review of the results of the
engineering and economic analyses.

Background on the approach to be
followed in evaluating clothes washer
standards is found in Appendix A of
Subpart C of 10 CFR Part 430, see 61 FR
36973 (July 15, 1996), which outlines
the planning and prioritization process,
data collection and analysis, and
decision making criteria. Information
pertaining to this rulemaking include
the following: An Advance Notice of
Proposed Rulemaking to Amend the
Energy Conservation Standards for
Three Cleaning Products, published on
November 14, 1994 (59 FR 56423), and
comments thereon; Draft Report on the
Preliminary Engineering Analysis for
Clothes Washers; Draft Report on Design
Options for Clothes Washers; and the
transcript from the November 15, 1996,
Workshop and comments relating to the
workshop. Copies of these may be read
at the DOE Freedom of Information
Reading Room.

The Department also welcomes
written comments or recommendations
on the process and the tools to be used
for the clothes washers rulemaking.
Written comments or recommendations
should be submitted to Sandy Beall at
the address listed in the FOR FURTHER
INFORMATION CONTACT section.

Please notify Sandy Beall or Qonnie
Laughlin at the address listed in the FOR
FURTHER INFORMATION CONTACT section if
you intend to attend the workshop, if
you wish to receive material prepared
for the workshop (including the draft
analytical framework), or if you wish to
be added to the DOE mailing list for
receipt of future notices and information
concerning clothes washers matters
relating to energy efficiency.

Issued in Washington, DC, on June 27,
1997.

Brian T. Castelli,

Chief of Staff, Energy Efficiency and
Renewable Energy.

[FR Doc. 97-17483 Filed 7-2-97; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 451

Renewable Energy Production
Incentives

AGENCY: Office of Energy Efficiency and
Renewable Energy, DOE

ACTION: Interpretations and request for
comments.

SUMMARY: The Office of Energy
Efficiency and Renewable Energy in the
Department of Energy today is
publishing “Questions and Answers
Regarding Renewable Energy
Production Incentives,” to provide
clarification to owners or operators of
renewable energy facilities who would
like to apply for renewable production
incentive payments. The intent of these
Questions and Answers is to assist
applicants and potential applicants in
their understanding of requirements that
must be met to receive incentive
payments under the program and of
program procedures.

DATES: Public comment is invited on a
continuing basis.

ADDRESSES: Questions and comments
may be sent to James Spaeth, U.S.
Department of Energy, Golden Field
Office, 1617 Cole Boulevard, Golden,
CO 80401.

FOR FURTHER INFORMATION CONTACT:
James Spaeth, U.S. Department of
Energy, Golden Field Office, 1617 Cole
Boulevard, Golden, CO 80401, (303)
275-4706.

SUPPLEMENTARY INFORMATION:

Background

Section 1212 of the Energy Policy Act
of 1992, 42 U.S.C. 13317, requires the
Department of Energy (DOE), subject to
the availability of appropriations, to
make incentive payments to the owners
or operators of qualified renewable
energy facilities for the production and
sale of electric energy from certain
renewable energy sources. DOE
promulgated implementing regulations
on July 19, 1995 (60 FR 36959), which
subsequently were codified in 10 CFR
Part 451. Although the renewable
energy production incentive (REPI)

program generally has operated
smoothly, DOE staff is frequently asked
questions by the public about eligibility
for production incentives and
administrative details of the program.
DOE staff has prepared this set of
Questions and Answers to address
topics that are frequently the subject of
questions, and to provide informal
guidance on program administration to
prospective applicants for renewable
energy production incentives. DOE will
revise the Questions and Answers from
time to time if further experience under
the program or public comments show
the need for such revision.

Format of the Questions and Answers

Questions and answers are grouped
by the provision of the REPI regulations
that they explicate and are presented in
the same order as the regulatory
provisions.

The text of the Questions and
Answers follows:

Questions and Answers Regarding
Renewable Energy Production Incentives

Questions About 10 CFR 451.2
Definitions

Q1. Who is the “DOE Deciding
Official” responsible for acting on
applications for REPI payments?

ALl. Section 451.2 defines “‘Deciding
Official” to mean ‘‘the Assistant
Secretary for Energy Efficiency and
Renewable Energy (or any DOE official
to whom the authority of the Assistant
Secretary may be redelegated by the
Secretary of Energy).” On July 26, 1996,
the Secretary of Energy delegated the
authority of the Deciding Official to the
Manager, Golden Field Office, Golden,
Colorado (Delegation Order No. 0204—
159). This delegation places full
responsibility for administering the
REPI Program with the Golden Field
Office. However, this delegation does
not affect the non-delegable
responsibility of the Assistant Secretary
for Energy Efficiency and Renewable
Energy, under Section 451.9(e), to
determine the extent to which
appropriated funds are available for
obligation under this program for each
fiscal year.

Q2. What constitutes a “‘renewable
energy facility” for purposes of
establishing eligibility for REPI
payments?

A2. Any owner of a qualified
renewable energy facility, or any
operator of such facility with the
owner’s written consent, may apply for
REPI payments for net electric energy
generated for sale from a renewable
energy source. Section 451.2 defines
“renewable energy facility”’ to mean a
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single module or unit, or an aggregation
of such units, that generates electric
energy which is independently metered
and which results from the utilization of
a renewable energy source. In the notice
of proposed rulemaking for Part 451,
DOE proposed defining “‘renewable
energy facility”” to mean the systems or
components of facilities generating
electricity from renewable energy
sources (59 FR 24982 (May 13,1994)). In
the preamble for that notice, DOE stated
that it interpreted the term to include
mostly equipment, and not the land on
which the facility is located or, in the
case of geothermal facilities, the
geothermal field. In response to public
comment, DOE modified the definition
to clarify that a single module or unit of
a larger facility (e.g., a wind turbine and
its tower and supporting pad) could
constitute a “‘renewable energy facility”
under the REPI program. Although the
list of systems or components for
various types of renewable energy
facilities was omitted in the final
definition, DOE did not intend by that
change to alter its view that “‘renewable
energy facility”” includes mostly
equipment that is used to produce
electric energy from a renewable energy
source. The following guidance is
consistent with these previous
interpretations:

* DOE does not consider the land on
which the facility is located to be part
of the renewable energy facility.

« For geothermal facilities, DOE does
not consider the wells and associated
equipment normally required to extract
heat energy from the earth to be part of
the facility.

« For facilities based on closed loop
biomass, agricultural waste, or animal
waste, DOE does not consider the
biomass farm or forest and associated
growing biomass or animals to be part
of the facility.

¢ For landfill gas facilities, DOE does
not consider the landfill and the gas
collection and distribution system to be
part of the facility.

Q3. Could a renewable energy
capacity addition to an existing
qualified facility ever constitute a
separate qualified ‘“‘renewable energy
facility”?

A3. Yes. The definition of “renewable
energy facility” in Section 451.2 does
not explicitly address whether a
capacity addition made to a qualified
renewable energy facility that is already
generating electricity for sale is eligible
for annual REPI payments. The
Department will permit an owner or
operator of a qualified renewable energy
facility to submit a separate annual
application for a renewable energy
capacity addition if it meets all of the

criteria in the definition of “renewable
energy facility,” i.e., it consists of a
module or unit, or aggregation of such
units, that generates electricity which is
independently metered and sold, and
which results from the utilization of a
renewable energy source. Each year’s
renewable energy capacity addition to
an existing facility for which the owner
or operator elects to submit a separate
application will be allowed a 10-year
eligibility period for REPI payment. The
first year of energy qualification for such
payment will begin with the fiscal year
in which the new capacity addition first
begins to generate electricity for sale.

Question About 10 CFR 451.4 What is
a Qualified Renewable Energy Facility?

Q1. How does DOE interpret the
statutory phrase ‘“‘for sale in, or
affecting, interstate commerce” in
determining whether electricity
generated and sold by a renewable
energy facility qualifies for REPI
payments?

ALl. Section 1212 of the Energy Policy
Act requires a qualified renewable
energy facility to generate electric
energy for sale in, or affecting, interstate
commerce (42 U.S.C. 13317(b)). DOE
has interpreted the statutory phrase to
mean that ‘““the net electric energy
generated by the renewable energy
facility must be sold to another entity
for consideration.” DOE interprets
Section 451.4c to allow a transaction
between related parties to satisfy this
requirement.

Question About 10 CFR 451.5 Where
and When to Apply

Q1. Would a public utility
organization planning to construct or
acquire a renewable electric generation
facility obtain any benefits from
submitting a pre-application to DOE as
provided in its rules?

Al. Section 451.5(a)(1) creates a
voluntary pre-application process which
organizations contemplating the
construction or acquisition of a
renewable electric generation facility
may use to obtain from DOE a written
preliminary and conditional
determination on: (1) whether the
contemplated project would be eligible
to receive a REPI payment and (2)
whether the project would qualify as a
facility using technologies as defined in
Section 451.9(e)(1), that is solar, wind,
geothermal, or closed-loop biomass
technologies, or as a facility using
technologies defined in Section
451.9(e)(2), i.e., all other qualified
renewable energy technologies. The
technology distinction is used for
purposes of priority in receiving
incentive payments if funds are not

available to make full payments for all
approved applications in any year. This
preliminary determination can reduce
uncertainty regarding project
qualification and, if available in the
early stages of decision making, will
allow an organization to make more
informed decisions. Although few pre-
applications have been received to date,
the Department believes the pre-
application process can benefit an
organization considering the
construction or acquisition of a
renewable electric generation facility. A
pre-application may be submitted at any
time and must contain the information
described in Section 451.8 (a) through
(e). DOE will request an organization
submitting a pre-application to include
an estimate of the facility’s expected
annual electricity generation in
kilowatt-hours (kWh). The estimate will
be used by DOE to forecast the REPI
funds that would be needed if the
project were implemented.

Q2. Should a public utility
organization which has decided to
construct a renewable electric
generation facility voluntarily notify
DOE of its decision?

A2. Section 451.5(a)(2) establishes a
voluntary notification process to assist
DOE in developing its annual REPI
program budget requests. A notification
is a one-time notice to the Department
that a prospective owner or operator has
decided to construct a facility. The
notification alerts the Department that a
new facility is expected to begin to
produce energy at a future date and that
the output energy is likely to qualify for
REPI payments. The notification should
include the information described in
Section 451.8(a) through (e) and an
estimate of the facility’s expected
annual electric generation in kilowatt-
hours (kWh). Although few REPI
program participants have provided
voluntary notification, the Department
encourages its use because the
notification, together with the pre-
application, will provide the
Department a sounder basis for
projecting funding requirements and
seeking annual appropriations for the
program.

Question About 10 CFR 451.6
Duration of Incentive Payments

Q1. What constitutes the 10-year REPI
payment period specified in the Energy
Policy Act?

Al. Consistent with section 1212 of
the Energy Policy Act, Section 451.6
states that DOE shall make incentive
payments for 10 fiscal years, subject to
the availability of appropriated funds. A
REPI payment is made for the net
generation and sale of electricity from a
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qualified renewable energy facility that
occurred in the previous fiscal year. The
first year in which electricity is
generated for sale from this facility and
the 9 subsequent fiscal years constitute
the 10 fiscal years of net electric
generation and sale that are eligible for
a REPI payment. Another provision of
the Department’s regulations, Section
451.5(b)(3), provides that failure to file
an application within the first quarter
(October 1 through December 31) of any
fiscal year for payment of net energy
generated and sold in the prior fiscal
year will result in the loss of eligibility
for a REPI payment for energy generated
and sold in that prior fiscal year.

Questions About 10 CFR 451.8
Application Content Requirements

Q1. Will DOE require an applicant for
REPI payments to describe the specific
components of the renewable energy
facility for which it requests payment?

Al. Yes. An applicant is required to
explain how it satisfies the requirements
of a qualified renewable energy facility,
and a “‘renewable energy facility” is
defined to mean a single module or unit,
or an aggregation of such units, that
generate electricity which is
independently metered and which
results from the utilization of a
renewable energy source. The
Department will require applicants to
include, as part of the application
statement, a brief description of the key
renewable energy system components
(including component manufacturer)
used to convert the renewable resource
to electricity.

Q2. What steps must an applicant take
to prepare a statement of the annual and
monthly metered net electric energy
generated and sold during the prior
fiscal year by the qualified renewable
energy facility?

A2. Section 451.8(f) requires that
applications contain a statement of the
annual and monthly metered net
electric energy generated and sold
during the prior fiscal year by the
qualified renewable energy facility for
which an incentive payment is
requested. To reduce the need for
supplemental submissions, and the
resulting delay in payments, DOE will
expect applicants to follow these
procedures for obtaining monthly and
annual meter readings:

(1) Meter readings should be taken on
the last calendar day of each month, if
feasible.

(2) When it is not feasible to take
readings on the last calendar day of the
month, DOE will permit the use of other
intervals of approximately 30 days,
provided the applicant includes the date
of each meter reading and the net

electric energy generated and sold
during the period between meter
readings.

(3) If a meter reading is not obtained
on the first and last days of a fiscal year
for which incentive payments are
requested, the applicant must document
the method it used to calculate the
electric energy claimed for payment in
the first and last months of that fiscal
year.

Q3. Can DOE make REPI payments by
issuing a check to the applicant?

A3. No. Although Section 451.8(j)
includes payment by check as a
preferred payment method, that
payment option is no longer available to
DOE. Public Law 104-134 requires that
virtually all Federal payments be made
via electronic funds transfer beginning
onJuly 26, 1996. Applicants should
include transfer instructions with REPI
applications or complete OMB Form
SF-3881, Automated Clearance House
(ACH) Vendor/Miscellaneous Payment
Enrollment, available from the
Department of Energy Golden Field
Office.

Question About 10 CFR 451.9
Procedures for Processing Applications

Q1. How will DOE handle
applications for REPI payments if
available appropriated funds are
insufficient to make full payments for
all approved applications for a specific
year?

ALl. Section 451.9(e) contains the
procedures that DOE will implement if
available appropriated funds are
insufficient to make full payments for
all approved applications for a specific
year. Insufficient funds may result in
some qualified applicants receiving
either no incentive payment or a partial
incentive payment on a pro rata basis.
If a qualified applicant receives no
incentive payment due to insufficient
funds, then all of the net electricity
produced for sale in kilowatt-hours
would be considered accrued energy. If
a qualified applicant receives a partial
incentive payment on a pro rata basis,
an associated portion of the net
electricity produced for sale in kilowatt-
hours would be considered to have
received a full incentive payment and
the remainder of the net electricity
produced for sale in kilowatt-hours
would be considered to be accrued
energy. For example, if a qualified
applicant’s net electric production for
sale for the year was 1,000,000 kilowatt
hours and due to insufficient funds only
80 percent of the incentive payment
could be paid on a pro rata basis, then
800,000 kilowatt-hours would receive a
full incentive payment and 200,000
kilowatt-hours would be considered to

be accrued energy. If an applicant seeks
an incentive payment for accrued
energy in a subsequent year, the
applicant needs to specifically request
payment for this amount of accrued
energy in the subsequent year’s
application. If an applicant fails to
specifically request payment for this
amount of accrued energy in a
subsequent year’s application, the
accrued energy will not be considered
for payment that year. Accrued energy
(quantified in kilowatt-hours) that is
submitted in a subsequent year’s
application will be added to and treated
in the same manner as the subsequent
year’s net electricity that is being
submitted by the applicant for an
incentive payment. Using the same
example, if 1,000,000 kilowatt-hours of
net electricity was also produced for
sale in the next year by the applicant
and the applicant’s application also
contained a request for an incentive
payment for the 200,000 kilowatt-hours
of accrued energy from the previous
year, then a total of 1,200,000 kilowatt-
hours of electricity would be considered
for incentive payment for the applicant
in the next year. Section 1212 of the
Energy Policy Act of 1992 (42 U.S.C.
13317(d)) states that a qualified
renewable energy facility may receive
payments for a 10-fiscal year period.
This means that no REPI payments can
be made for either net electric
production or accrued energy after the
annual REPI payment is made that
applies to the tenth fiscal year of
production for a qualified facility.
Issued in Washington, DC, on June 25,
1997.
Joseph J. Romm,

Acting Assistant Secretary, Energy Efficiency
and Renewable Energy.

[FR Doc. 97-17347 Filed 7-2-97; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 401, 411, 413, 415 and
417
[Docket No. 28851; Notice 97-2A]

RIN 2120-AF99

Commercial Space Transportation
Licensing Regulations

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM); reopening of comment period.

SUMMARY: A proposed rule was
published on March 19, 1997 (53 FR
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13216) with a 60-day comment period.
This document announces that the
comment period for the proposal to
amend the licensing regulations for
launching commercial launch vehicles
is reopened. That comment period
closed on May 19, 1997. In response to
industry requests that more time be
provided for comment development, the
comment period is reopened.

DATES: The comment period is reopened
from July 3, 1997 through August 4,
1997.

ADDRESSES: An original plus four copies
of comments on this NPRM should be
mailed to the Federal Aviation
Administration, Office of the Chief
Counsel, Attention: Rules Docket (AGC—
200), 800 Independence Avenue, SW,
Washington, DC 20591. Comments may
also be sent electronically to the Rules
Docket by using the following Internet
address: 9-nprm-cmts@faa.dot.gov. All
comments must be market Docket
28851. Comments may be examined
Monday through Friday, except Federal
holidays, between the hours of 8:30 a.m.
and 5:00 p.m. in Room 915F.

FOR FURTHER INFORMATION CONTACT:

J. Randall Repcheck, Commercial Space
Transportation, AST-200, (202) 366—
2258 or Laura Montgomery, Office of the
Chief Counsel, AGC-200, (202) 267—
8018.

SUPPLEMENTARY INFORMATION: Notice No.
97-2 was published on March 19, 1997
[53 FR 13216]. This Notice, as
published, provided a 60-day comment
period which closed May 19, 1997.

Background

The Office of the Associate
Administrator for Commercial Space
Transportation carries out the
Secretary’s responsibility (Commercial
Space Launch Act of 1984, as amended,
codified at 49 U.S.C. Subtitle IX, ch.
701, Commercial Space Launch
Activities) for licensing launches, and
encouraging, facilitating and promoting
commercial space launches by the
private sector, 49 U.S.C. § 70103.

After six years of experience in
regulating the commercial space
industry, the Office initiated a process
for standardizing its licensing
regulations. Over the course of time, and
with the input of licensees and Federal
launch ranges, the Office has evolved a
standardized approach to licensing
launches from Federal launch ranges.
Accordingly, the Office now proposes to
implement that approach through
revisions to its regulations. Notice 97—
2 proposes to amend licensing
regulations for launching commercial
launch vehicles. The proposed
regulations are intended to provide

applicants and licensees greater
specificity and clarity regarding the
scope of a license, and regarding
licensing requirements and criteria.

Reopen Comment Period

On May 19, 1997, McDonnell Douglas
Aerospace, Lockheed Martin, and other
major U.S. commercial space launch
industry participants requested that the
comment period be extended beyond
May 19, 1997 to allow interested parties
to submit additional comments and/or
clarifications to complex issues in the
Notice. Industry states that in light of
the detail needed to respond accurately,
an extension is needed.

The comment period closed on May
19, 1997, which prevented an extension.
To allow industry additional time for a
more thorough review of applicable
issues and drafting of responsive
comments, the FAA finds that it is in
the public interest to reopen the
comment period for an additional 30
days. Accordingly, the FAA is
reopening the comment period July 3,
1997 through August 4, 1997.

Issued in Washington, DC, on June 27,
1997.

Patti Grace Smith,

Acting Associate Administrator for
Commercial Space Transportation.

[FR Doc. 97-17451 Filed 7-2-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

14 CFR Part 440
[Docket No. 28635; Notice 96—8B]
RIN 2120-AF98

Financial Responsibility Requirements
for Licensed Launch Activities

AGENCY: Federal Aviation
Administration (FAA), Associate
Administrator for Commercial Space
Transportation, DOT.

ACTION: Notice of reopened comment
period.

SUMMARY: The FAA is soliciting
additional comments on notice no. 96—
8 (61 FR 38992; July 25, 1996), which
proposed financial responsibility and
allocation of risk requirements for
launch activities carried out under an
FAA license. An additional 30-day
comment period on the notice of
proposed rulemaking is provided for
this purpose.

DATES: Comments must be received by
August 4, 1997.

ADDRESSES: Comments should be
mailed in triplicate to the Federal
Aviation Administration, Office of Chief

Counsel, Attention: Rules Docket (AGC—
200), Docket No. 28635, Room 915G,
800 Independence Avenue, SW.,
Washington, DC 20591. Comments must
reference Docket No. 28635. Comments
may also be submitted electronically to
the Rules Docket by using the following
Internet address: 9-nprm-
cmts@faa.dot.gov.

Commenters wishing to receive
acknowledgement of receipt of their
comments must include a pre-
addressed, stamped postcard on which
the following statement is made:
“Comments to Docket No. 28635.” The
postcard will be date-stamped and
mailed to the commenter. Copies of
materials relevant to this rulemaking,
including copies of all public
comments, are kept by the Rules Docket
Technician, Room 915G, at the above
address. The docket may be examined
Monday through Friday, except Federal
holidays, between the hours of 8:30 a.m.
and 5:00 p.m.

An electronic copy of the notice of
proposed rulemaking (NPRM) may be
downloaded from the FAA regulations
section of the Fedworld electronic
bulletin board service (703) 321-3339,
the Federal Register’s electronic bulletin
board service (202) 512-1661 or the
FAA’s Aviation Rulemaking Advisory
Committee Bulletin Board service (202)
267-5948. A modem and suitable
communications software is required.

Internet users may reach the FAA’s
web page at http://www/faa/gov or the
Federal Register’s web page at http://
www.access.gpo.gov/su__docs for
access to recently published rulemaking
documents.

Any person may obtain a paper copy
of the NPRM by submitting a request to
the FAA, Office of Rulemaking, ARM—
1, 800 Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267-9680. Communications must
identify the notice and docket number.

Persons interested in being placed on
the mailing list for future Notices of
Proposed Rulemaking should request
from the FAA Office of Rulemaking a
copy of Advisory Circular No. 11-2A,
notice of proposed rulemaking
distribution system, that describes the
application procedure.

FOR FURTHER INFORMATION CONTACT: Ms.
Esta M. Rosenberg, Attorney-Advisor,
Regulations Division, Office of the Chief
Counsel, Federal Aviation
Administration, Department of
Transportation, Washington, DC (202)
366-9305.
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SUPPLEMENTARY INFORMATION:
Background

On July 25, 1996, the FAA’s Associate
Administrator for Commercial Space
Transportation (AST) published an
NPRM entitled, ‘““Financial
Responsibility Requirements for
Licensed Launch Activities”. A 60-day
comment period was provided for the
public to submit comments and
information. The comment period
closed on September 23, 1996. In
addition, during the open comment
period, a technical corrections notice
was published August 26, 1996 (61 FR
43814). The NPRM solicited comments
on AST’s approach to implementing and
assuring compliance with financial
responsibility requirements for licensed
launch activities. Comments were also
requested on the proper allocation of
certain risks associated with those
activities. Requirements for financial
responsibility and allocation of risk are
part of a comprehensive scheme
mandated by 49 U.S.C. Subtitle IX, ch.
701 (formerly, the Commercial Space
Launch Act of 1984, as amended
(CSLA)), to protect launch participants
from potentially unlimited liability or
catastrophic losses.

In response to industry requests that
more time be provided for comment
development, the comment period was
reopened October 2, 1996, for an
additional 60-day comment period (61
FR 51395). The second comment period
closed on December 2, 1996.

Following review and consideration
of comments received, AST intended to
codify financial responsibility
requirements in a final rule. However,
shortly after the close of the comment
period, a launch vehicle failure at Cape
Canaveral Air Station resulted in some
property damage to the facility.
Although the launch was not FAA-
licensed and therefore not subject to
CSLA requirements for financial
responsibility and allocation of risk, the
resultant damage has led to greater
scrutiny—by both the Government and
the U.S. commercial launch industry—
on the scope of required insurance
coverage and related issues.

Following this event, the FAA
provided additional clarification to
launch licensees of the agency’s existing
requirements for liability insurance
coverage. Licensees were notified, in
writing, of the agency’s longstanding
requirements that claims of Federal
Government employees and employees
of Federal Government contractors and
subcontractors (referred to collectively
in this Notice as Government personnel)
for injury, damage or loss must be
covered by third-party liability

insurance. Based upon their reactions, it
has become apparent to the agency that
the commercial launch industry was not
aware of AST’s interpretation. In this
respect, licensees incorrectly believed
that the NPRM proposed a change to
existing practice that would not be
implemented until issuance of a final
rule. To avoid self-insuring this risk,
licensees have procured additional
liability coverage that would respond to
claims of Government personnel.

At the May 14, 1997, meeting of the
Commercial Space Transportation
Advisory Committee (COMSTAC), the
Risk Management Working Group
reported industry concerns that
fundamental changes in policy were
being implemented by AST in advance
of a final rule. The Working Group
Chairman reported that ““the potential
effects of these changes on risk
management issues are serious. Industry
members do not believe that they had a
sufficient understanding of the FAA's
position to be able adequately to express
their concerns in the first round of
comments and wish to ensure that the
FAA fully understands industry’s
position before a final rule is issued.”
The COMSTAC adopted a resolution
recommending that the agency issue a
supplemental notice of proposed
rulemaking and allow an additional
opportunity for public comment.

The agency has determined that it is
not necessary to issue a supplemental
notice of proposed rulemaking to allow
another opportunity for industry
comment. However, it does find
appropriate the reopening of the
comment period on Notice No. 96-8 for
30 days to allow for submission of
additional public comments.

Request for Comments

The agency requests further
comments on all aspects of the NPRM
proposed in notice 96-8, “‘Financial
Responsibility Requirements for
Licensed Launch Activities.” Persons
who filed comments previously may
supplement their earlier views or
submit replacement comments that will
be added to the docket.

Commenters are requested to be
specific and precise in stating their
objections and concerns with respect to
particular provisions in the NPRM.

The agency would like commenters to
address the appropriate means of
implementing statutory requirements for
allocation of risks among launch
participants. The NPRM reflects the
statutory requirement for reciprocal
waivers of claims among launch
participants. As part of the waiver
agreement, private party launch
participants agree to assume

responsibility for their employee’s
losses as required by 49 U.S.C. 70112(b).
This requirement is explain at 61 FR
39012. The agency requests comments
on the intended meaning and proper
implementation of this requirement, and
its relationship to third-party liability
insurance requirements.

The agency requests comments on the
appropriate scope of required third
party liability insurance. In the NPRM,
AST proposes to define a ““third party”
as “‘(a)ny person other than: (A) (t)he
United States, its agencies, and its
contractors and subcontractors involved
in launch services for licensed launch
activities; (B) (t)he licensee and its
contractors and subcontractors involved
in launch services for licensed launch
activities; and (C) (t)he customer and its
contractors and subcontractors involved
in launch services for licensed launch
activities.” In addition, ‘“Government
personnel, as defined in this section
(8440.3(a)(6)) are third parties. For
purposes of these regulations,
employees of other launch participants
identified in paragraphs (a)(15)(i)(B) and
(C) of this section (8§ 440.3) are not third
parties.”

AST’s proposed definition is
explained at 61 FR 39003 and reflects
current agency practice. This definition
has broad implications for liability
insurance requirements,
implementation of statutory-based
reciprocal waivers of claims and the
agreement to be responsible for
employee losses, as well as provisions
for Government payment of excess
claims.

The agency would like commenters to
address the following questions. Are
employees of the Federal Government
and its contractors and subcontractors
(Government personnel) properly
classified as third parties? If not, how
should their claims against other launch
participants for damage, injury, or loss
be addressed, particularly in light of the
limits on the Government’s ability
under appropriations laws to accede to
unfunded contingent liability? From an
insurance perspective, what issues or
problems does the proposed definition
present in providing liability insurance
coverage for third-party claims? Should
employees of all private party launch
participants also be deemed third
parties? If so, how would this affect
CSLA-required liability coverage? If
these employees are not third parties,
how should their claims be managed?
That is, how should the various launch
participants protect themselves
financially from claims by other launch
participants’ employees?
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Specific Comments on Costs and
Benefits

The results of the FAA’s analysis of
the economic effects of this rulemaking
were summarized in the NPRM at 61 FR
39015. The NPRM states that over a
four-year period there is a reallocation
of expected costs of claims of $20,000
from the U.S. commercial space launch
industry (benefits) to the United States
(costs). This reallocation is a
consequence of the Federal
Government’s payment under the
statute of third-party claims in excess of
required insurance, up to $1.5 billion
exposure for liability.

Because this proposed rule would
have long-lasting consequences on
commercial launch activities, the
agency is reiterating its need for specific
comments on costs and benefits, with
sufficient detail to determine the
economic burdens associated with this
proposed rulemaking. Commenters are
encouraged to provide information on
additional costs that would be imposed
on the commercial launch industry,
including launch services providers,
their customers, and the contractors and
subcontractors of both, as a result of the
NPRM. This additional economic
information would help the agency to
quantify costs and benefits associated
with this rulemaking and to weight
alternatives. For example, the additional
cost of obtaining liability insurance
coverage for claims of Government
personnel should be readily
ascertainable and may be offered in
support of a commenter’s view on the
appropriate allocation of that risk.

Views are also requested on
alternative means of achieving the same
level of compliance (i.e., benefits), but at
a lower cost. To be useful to the agency,
any usable cost or benefits information
must identify (1) all relevant
assumptions, and (2) sources of
information whenever possible.

Additional Comment Period

Because the comment period on
notice 96-8 has closed, it cannot be
extended, but must be reopened. To
allow industry additional time for a
more thorough review of applicable
issues and drafting of responsive
comments, the FAA finds that it is in
the public interest to reopen the
comment period. Accordingly, the
comment period is reopened through
August 4, 1997. Late-filed comments
will be considered to the extent
practicable; however, no further
extensions of the comment period are
contemplated.

Issued in Washington, DC, on June 20,
1997.

Patricia G. Smith,

Acting Associate Administrator for
Commercial Space Transportation, Federal
Aviation Administration.

[FR Doc. 97-17452 Filed 7-2-97; 8:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 206
RIN 1010-AC09

Establishing Oil Value for Royalty Due
on Federal Leases, and on Sale of
Federal Royalty Qil

AGENCY: Minerals Management Service,
Interior.

ACTION: Supplementary proposed rule.

SUMMARY: The Minerals Management
Service (MMS), Royalty Management
Program (RMP) is proposing changes to
its recently-issued proposed rule
regarding valuation of crude oil
produced from Federal leases. MMS
also is reopening the comment period to
receive comments on the originally
proposed rule and these additional
changes. These revisions would modify
the eligibility requirements for oil
valuation for arm’s-length transactions
and the procedures for collecting oil
exchange information. MMS also is
amending the list of aggregation points
to include additional locations
inadvertently left out of the earlier
proposal.

DATES: Comments must be submitted on
or before August 4, 1997.

ADDRESSES: Mail written comments,
suggestions, or objections regarding the
proposed rule to: Minerals Management
Service, Royalty Management Program,
Rules and Publications Staff, P.O. Box
25165, MS 3021, Denver, Colorado
80225-0165; courier address is Building
85, Denver Federal Center, Denver,
Colorado 80225; or e:Mail
David__Guzy@mms.gov. MMS will
publish a separate notice in the Federal
Register indicating dates and locations
of public meetings regarding this
proposed rulemaking.

FOR FURTHER INFORMATION CONTACT:
David S. Guzy, Chief, Rules and
Publications Staff, telephone (303) 231-
3432, FAX (303) 231-3385, e:Mail
David__Guzy@mms.gov, Minerals
Management Service, Royalty
Management Program, Rules and
Publications Staff, P.O. Box 25165, MS
3021, Denver, Colorado 80225-0165.

SUPPLEMENTARY INFORMATION: The
principal authors of this supplementary
proposed rule are Deborah Gibbs
Tschudy of RMP and Peter Schaumberg
of the Office of the Solicitor.

l. Background

MMS published a notice of proposed
rulemaking on January 24, 1997 (62 FR
3741), to amend its current Federal
crude oil valuation regulations in 30
CFR Part 206. The initial comment
period expired March 25, 1997, and was
twice extended to April 28, 1997 (62 FR
7189), and to May 28, 1997 (62 FR
19966). Comments received to date are
available for public inspection at the
RMP offices in Lakewood, Colorado or
on the Internet at
http://www.rmp.mms.gov.

MMS also will place any additional
comments received on this rule on the
Internet. Call David Guzy at (303) 231-
3432 for further information.

By this notice, MMS is reopening the
comment period until August 4, 1997.

I1. Public Comments

As part of the public comment
process, MMS held public meetings in
Lakewood, Colorado on April 15, 1997,
and Houston, Texas on April 17, 1997,
to hear comments on the proposal.

MMS has received many comments
on the proposed rule. There have been
issues raised to date that MMS
recognizes require changes to the
proposed rule because they result in
unintentional exceptions to use of gross
proceeds for calculating royalty value by
small producers.

MMS heard a number of comments
from attendees at the public meetings
about provisions in the proposal that
would require small producers to pay
based on index pricing instead of gross
proceeds if they: (1) Made small-volume
purchases of oil for lease operations or
other purposes (see §206.102(a)(6) of
the proposed rule), or (2) had crude oil
call provisions that were never
exercised (see §206.102(a)(5) of the
proposed rule).

MMS also received comments about
proposed new Form MMS-4415, the Oil
Location Differential Report. These
comments included complaints about
the amount of information required,
some of which the commenters believed
that MMS does not need.

MMS met with representatives of the
Independent Petroleum Association of
America (IPAA), the Independent
Petroleum Association of Mountain
States (IPAMS), and the State of
Louisiana on May 13-14, 1997. At that
meeting, IPAA and IPAMS presented
their comments on the January 24, 1997,
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proposal, including the issues discussed
above.

The IPAA submitted its written
comments to MMS on May 15, 1997. In
these comments, IPAA recommended
that MMS allow companies that
purchase oil and companies whose
production is subject to crude oil calls
to use gross proceeds under arm’s-
length contracts to determine value.
IPAA also recommended that MMS
revise its benchmarks for valuing
production not sold under arm’s-length
contracts.

I11. Revisions to Proposed Rule

After hearing these comments, MMS
is amending the proposed rule to
address significant concerns raised early
in the public comment process and is
reopening the comment period to
receive additional comments on those
minor changes to the proposed rule.

MMS’s intent in proposed
§206.102(a)(4) was to exclude oil
subject to crude oil calls from gross
proceeds valuation because factors other
than the real value of the oil may be
affecting the price. However, excluding
all oil ““subject” to crude oil calls was
too broad. MMS recognizes that in cases
where crude oil calls are not exercised
and the production is sold under an
arm’s-length contract, it may be
unnecessary to use index prices to
determine value. The arm’s-length gross
proceeds in such a circumstance may
generally reflect the value of
production. Also, if the production
disposed of when a crude oil call is
exercised is valued based upon the price
that other parties are willing to
competitively bid to purchase the
production (the so-called Most Favored
Nation clause), then the oil should not
be subject to index pricing provisions
under 8206.102(c).

Therefore, MMS is proposing to
amend § 206.102(a)(4) to limit the
exclusion from gross proceeds valuation
to situations involving only non-
competitive crude oil calls. That is,
MMS is proposing that in a situation
where there is a purchase sale
agreement or farm out in which the
purchaser of the property agrees to be
subject to a non-competitive call by the
seller of the property instead of paying
full market value for the property, then
the production would be valued under
§206.102(c). Also, a corresponding
definition of *‘non-competitive crude oil
call” is added to the proposed rule.

MMS does have some concerns about
whether this proposal to allow valuation
based on gross proceeds in a
competitive call circumstance may
result in undervaluation situations. For
instance, we have concerns about a

lessee’s ability to know, and MMS’s
ability to obtain timely the pricing
information needed to monitor
adequately, whether the prices lessees
are receiving are the highest prices
under the Most Favored Nations clause
and whether such prices are subject to
discounts below true market prices and
index values because of exchanges and
other complex marketing arrangements.
MMS would like specific comments on
these concerns. MMS also would like
comments to address the situation
where the holder of the call may transfer
the right to take the production to a
third party and whether that might
affect the gross proceeds paid to the
lessee.

MMS is also proposing a further
change to §206.102(a)(4) to exclude one
other category of arm’s-length
transactions from gross proceeds
valuation. There are situations where
two parties transact purchases and sales
of oil that would appear to be arm’s-
length. However, the prices in the
transactions are below market for the
field or area. Neither party cares because
they agree to sell roughly equivalent
volumes to one another, either in the
same field or another field, so any
discount is enjoyed equally by the two
parties. The royalty owners lose in this
case because of the below-market
valuation in the purportedly arm’s-
length sales. In these “overall balance”
situations, MMS would require you to
value the production based on index
value under §206.102(c)(2) instead of
your gross proceeds. This situation
would also be covered under
§206.102(a)(2), but MMS believes it
would be preferable to address this
situation directly in § 206.102(a)(4).

MMS also recognizes that the
requirement in the proposed rule that
purchasers of small amounts of oil must
value oil using index prices is
potentially too restrictive. It was not
MMS'’s intent to require producers to
pay royalties based on index prices if
they purchase oil to make up for
production shortfalls (meaning
production insufficient to meet
confirmed nominations or warranted
volumes), or if they must purchase
crude oil to operate their lease. MMS
therefore is proposing to delete
§206.102(a)(6) as proposed in January.

MMS believes that the new proposed
paragraph (a)(4) is sufficient to address
the concerns that the original paragraph
(a)(6) proposed in January intended to
address. However, MMS has concerns
about whether it can effectively enforce
that provision prior to audit, therefore,
MMS specifically requests comments on
whether we should require lessees who
value their production using gross

proceeds received under an arm’s-length
contract to certify that they are not
maintaining an “overall balance” with
their purchaser. MMS also requests
comments on whether we should amend
§206.102(a)(6) as proposed in January to
specify purchase levels below which a
lessee would not be required to value
their production using index value.

MMS is proposing a new paragraph
(a)(6) to address oil production you
dispose of under certain exchange
agreements. Under this proposed new
paragraph, if you dispose of your oil
under an exchange agreement with a
person who is not affiliated with you,
and if after the exchange you sell the
acquired oil under an arm’s-length
contract, you may use either
§206.102(a) or (c)(2) to value your
production. This means you would have
a choice to value your production based
on either gross proceeds or index value.
If you elect to use gross proceeds, you
would use the gross proceeds from your
arm’s-length sale of the oil after the
exchange, adjusted for any location or
quality differences paid or received
under the arm’s-length exchange
agreement.

For example, assume that Company X
produces 100 barrels of oil from a
Federal lease and enters into an
exchange agreement with Company Y
(who is not affiliated with Company X).
Under the exchange agreement,
Company Y is providing an equal
volume of higher gravity oil, so
Company X is paying a 25-cent-per-
barrel quality differential. After the
exchange, Company X sells the oil
arm’s-length to Company Z for $20 per
barrel. Company X could use either
§206.102(c)(2) and value its lease
production based on index value, or use
its gross proceeds received under the
arm’s-length contract with Company Z
adjusted for quality and location, in this
example $19.75.

If you transfer your Federal lease
production to an affiliate, and that
affiliate enters into an arm’s-length
exchange agreement, (a)(6)(i) would not
apply. Nor would it apply if the oil you
receive back in an exchange agreement
is transferred to an affiliate before it is
sold. In both of these cases, the transfer
to an affiliate before or after the
exchange is considered a non-arm’s-
length sale that would be valued under
§206.102(c)(2). Further, you may use
(a)(6)(i) only if there is a single exchange
before you sell the oil arm’s-length. You
must use index value under
§206.102(c)(2) if you enter into a second
(or third, etc.) exchange for the oil you
received back from your exchange
partner in the first exchange.
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Proposed §206.102(a)(6)(iii) explains
that if you use gross proceeds under
§206.102(a) to value production subject
to paragraph (a)(6)(i), you must make
that election for all oil production
disposed of under all other arm’s-length
exchange agreements that are subject to
paragraph (a)(6)(i).-

MMS also is amending § 206.102(a)(1)
to clarify that the exceptions to valuing
oil sold under arm’s-length contracts
based on gross proceeds are transaction
or contract specific. That is, if you have
one arm’s-length contract that is subject
to a non-competitive crude oil call, then
that does not necessarily mean that all
of your Federal production must be
valued under § 206.102(c).

MMS also heard comments
concerning the filing of Form MMS—
4415. Comments asked for clarification
on who must file the form and what
information is required. MMS
developed this form to gather
information on the relative value of
crude oil involved in exchange
agreements and to determine
appropriate location and quality
differentials between the aggregation
points and the market centers. To
calculate specific differentials, MMS
would take the volume-weighted
average of the individual differentials
derived from information payors report
on Form MMS—-4415. MMS will collect
only information about exchanges
where delivery occurs at an aggregation
point and a market center. MMS seeks
comments on the usefulness of
collecting information about exchanges
between two aggregation points. Lessees
would not be required to report
information from exchanges where oil is
exchanged at the lease.

During the public hearings, MMS also
received comments on whether MMS
should collect information about
exchanges between aggregation points
and market centers from other than
Federal lease production. Obviously, if
only Federal production is commingled
at a particular aggregation point, MMS
would only need information regarding
Federal lease production. MMS seeks
comment on how lessees would allocate
to Federal leases differentials from
aggregation points to market centers
when non-Federal production is
commingled with Federal production at
aggregation points.

The January 24, 1997, proposal for
valuing Federal crude oil contained a
list of aggregation points in Appendix
H. That listing was incomplete. This
supplementary proposed rule revises
Appendix H to include more
aggregation points.

MMS specifically requests comments
on the revised paragraphs addressed in
this notice. MMS also requests
comments on alternatives for valuing
production not sold under arm’s-length
contracts—§ 206.102(c). Specifically,
MMS requests comments on alternatives
based on lease market indicators that are
readily available contemporaneously.
You also may comment further on any
other provision in the January 24
proposed rule. If you already submitted
written comments on other portions of
the rule, you do not need to resubmit
those comments.

List of Subjects in 30 CFR Part 206

Coal, Continental shelf, Geothermal
energy, Government contracts, Indians-
lands, Mineral royalties, Natural gas,
Petroleum, Public lands-mineral
resources, Reporting and recordkeeping
requirements.

Dated June 26, 1997.
Bob Armstrong,

Assistant Secretary for Land and Minerals
Management.

For the reasons set forth in the
preamble, the proposed rule published
at 62 FR 3741, on January 24, 1997,
amending 30 CFR Part 206, is further
amended as follows:

PART 206—PRODUCT VALUATION

1. The Authority citation for Part 206
continues to read as follows:

Authority: 5 U.S.C. 301 et seq.; 25 U.S.C.
396 et seq.; 396a et seq., 2101 et seq.; 30
U.S.C. 181 et seq.; 351 et seq.; 1001 et seq.;
1701 et seq.; 31 U.S.C. 9701.; 43 U.S.C. 1301
et seq.; 1331 et seq.; and 1801 et seq.

Subpart C—Federal Oil

2. Section 206.101 as proposed to be
revised at 62 FR 3751 is further
amended by adding the following
definition to read as follows:

8§206.101 Definitions.

Non-competitive crude oil call means
a purchase sale agreement or farm out
in which the buyer of the property
agrees to be subject to a call on their
production that does not contain a Most
Favored Nations clause or a similar
clause in which the price is based on
what other parties are willing to
competitively bid to purchase the
production.

3. Section 206.102 as proposed to be
revised at 62 FR 3752 is further
amended by revising paragraphs (a)(1),
(a)(4), and (a)(6) to read as follows:

§206.102 How do I calculate royalty value
for oil?

* * * * *

(a)* * *

(1) Paragraphs (a)(2) through (a)(6) of
this section contain exceptions to the
valuation rule in paragraph (a) of this
section. Apply these exceptions on an
individual contract basis.

* * * * *

(4) You must use paragraph (c)(2) of
this section to value oil disposed of
under:

(i) An exchange agreement, except as
provided in paragraph (a)(6) of this
section;

(ii) An arm’s-length contract between
a buyer and seller in which the contract
price does not represent market value in
the field or area because an overall
balance between volumes bought and
sold is maintained between that buyer
and seller; or

(iii) The exercise of a non-competitive
crude oil call. If you dispose of your oil
under a competitive crude oil call, value
your oil under §206.102(a).

* * * * *

(6) (i) If you dispose of your oil under
an exchange agreement with a person
who is not affiliated with you, and if
after the exchange you sell the acquired
oil under an arm’s-length contract, you
may use either § 206.102(a) or
§206.102(c)(2) to value your production
for royalty purposes. If you use
§206.102(a), your gross proceeds are the
gross proceeds under your arm’s-length
contract after the exchange occurs,
adjusted for any location or quality
differential or other adjustments you
received or paid under the arm’s-length
exchange agreement.

(i) You must use §206.102(c)(2) to
value your production if you transfer
your oil to an affiliate before the
exchange occurs. You also must use
§206.102(c)(2) to value your oil if you
transfer the oil you receive in the
exchange to an affiliate or if you enter
into a second exchange for the oil you
received back under your first exchange.

(iii) If you value production under
§206.102(a)(6)(i), you must make the
same election for all of your production
disposed of under arm’s-length
exchange agreements that are subject to
§206.102(a)(6)(i).

* * * * *

Note: The following appendix will not
appear in the Code of Federal Regulations.
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Appendix H to Preamble of Oil Valuation Rule

Station location

County/offshore location

Marion Corp. CONNECLION .......cocviiiiiiiiiiiiieii et
Mobile .......ccovveeeiiiiinns
Saraland Terminal ....
Ten Mile Point Terminal ..........ccooviiiviieieeiiiiiiiieee et
(070 7-1/ 1o - SRS
Belridge ..
Fellows ...
KEIIBY ..ttt
[I=T 01 g o) | 400 Lo USRS
Pentland ..........
Midway .......cocceeennnn.
Station 36-Kern River ...
Newhall .....................
Sunset
(OF= Vo [P TR PSSP
AVILA e
Gaviota Terminal
Lompoc ...............
Sisquoc Jct ...
Filmore ..........
Rincon ....
VEBNIUIA e
JUNCHION et e e e e e e e e e st e e e e e e e sennnnees
Lake ...........

Rio Bravo
SANTA PAUIA ...evvieiieeiiceec e
SIONA oottt
Stewart
Denver ......cccoovveeennns
Cheyenne Wells Station ..
ES i
Sterling
[ (0] = SRR
RANGIEY ..o
Humbolt-Williams P.L
Augusta .........coeeennn.
Eldorado .............
Harper’s Ranch ..
Arkansas City .....
[ (o1 2 0 T=T €0 ) - PSRN
CANEBY ittt a s
Laton Sta
Herndon Station ..........coooeiiiiiiiiiee e
RAWINGS STA .oviiiiieiiiiie e ee e e e enree e
Lyons Station ...
Valley Center ...
Bemis St ..........

Broome St ...

Towlanda ......
BIOWIN ST ..evviiiieiiiiiiiiieiie ettt e e et e e e e
Clifton Ridge
Conoco Jct ......

Lake Charles ...

Pecan Grove ...

Rose BIuff ........

Texaco Jct .............
Grand Chenier TEIM .....uviiiie e
HAINESVIllE STA ..ovveeeeiie e
Maryland .............

Bayou Fifi .....
Grand Isle ..............
Bay Marchand Term .
Bayou Fourchon ....
Clovelly ...............
Clovelly Storage Dome
Elmers Jct ..o
Fourchon Terminal ..........ccoooiiiiieeii i
[0 [o [T o TV 1= Vo [0 SRR
Larose Barge Terminal .
Pass Fourchon P.L. ..
Blk. 28 Tie-in .........
BIK. 23 e e e

Mobile.

Mobile.

Mobile.

Mobile.
Fresno.

Kern.

Kern.

Kern.

Kern.

Kern.

Kern.

Kern.

Los Angeles.
Los Angeles.
San Bernadino.
San Luis Obispo.
Santa Barbara.
Santa Barbara.
Santa Barbara.
Ventura.
Ventura.
Ventura.

(County Unknown).
(County Unknown).
(County Unknown).
(County Unknown).
(County Unknown).
(County Unknown).

Adams.
Cheyenne.

(County Unknown).

Logan.
Mesa.

Rio Blanca.
Allen.
Butler.
Butler.
Clark.
Cowley.
McPherson.
Montgomery.
Osborne.
Rawlings.
Rice.
Sedgwick.
Thomas.

(County Unknown).
(County Unknown).
(County Unknown).

Caddo.
Calcasieu.
Calcasieu .
Calcasieu
Calcasieu.
Calcasieu.
Calcasieu.
Cameron.
Claiborne.

East Baton Rouge.

Jefferson.

Jefferson.

Lafourche.
Lafourche.
Lafourche.
Lafourche.
Lafourche.
Lafourche.
Lafourche.
Lafourche.
Lafourche.

Offshore East Cameron.
Offshore Eugene Island.
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State Station location County/offshore location
LA . BlK. 51 B PIAtfOrM .....cocoiiiiiiiiiiiciicc e Offshore Eugene Island.

LA .. BlIK. 188 A STrUCUIE .....eiiiiiiiiiiie ettt Offshore Eugene Island.
. . | Offshore Eugene Island.
Offshore Eugene Island.
Offshore Eugene Island.
Offshore Eugene Island.
Offshore Eugene Island.
. .... | Offshore Grand lIsle.
. 42—Chevron P.L. . .... | Offshore Main Pass.
Offshore Main Pass.
Offshore Main Pass.

. 77 (Pompano P.L. Jct.) .... | Offshore Main Pass.
. 144 Structure A .... | Offshore Main Pass.
. 298 Plat. A .... | Offshore Main Pass.
. 299 Platform .... | Offshore Main Pass.
Offshore Ship Shoal.

.... | Offshore Ship Shoal.

. 169 ... .... | Offshore Ship Shoal.
. 203 Subsea Tie-in ... .... | Offshore Ship Shoal.
. .... | Offshore Ship Shoal.
. 208 B Structure .... .... | Offshore Ship Shoal.

Offshore Ship Shoal.
Offshore Ship Shoal.
Offshore South Marsh Island.
Offshore South Marsh Island.
Offshore South Marsh Island.
Offshore South Marsh Island.

LA .. Blk. 139 Subsea Tap Valve Connect .... .... | Offshore South Marsh Island.
LA .. Blk. 207—Light House Point A ............. .... | Offshore South Marsh Island.
LA .. Blk. 268—Platform A ................... .... | Offshore South Marsh Island.

LA ..  BD Offshore—South Pass.
LA .. Blk. 13 (Wesco P.L. Subsea Tie-in) ... .... | Offshore—South Pelto.
LA .. ... | Blk. 35 Platform D .........cccccvvvveeeiiiinns ... | Offshore—S. Timbalier.
LA .. .52 Plat. A ....... .... | Offshore—S. Timbalier.

Offshore—S. Timbalier.
Offshore—S. Timbalier.
Offshore—S. Timbalier.
Offshore Vermilion.

Offshore Vermilion.

Offshore Vermilion.

Offshore—West Delta.
Offshore—West Delta.
Offshore—West Delta.
Offshore—West Delta.
Offshore—West Delta.
Offshore—West Delta.

Blk. 172 Plat. D .
. 196 Exxon P.L. System Tie-in .

Alliance Refinery ... Plaquemines.
Empire Terminal .... .... | Plaquemines.
Main Pass .............. .... | Plaquemines.
Main Pass Blk. 69 . .... | Plaquemines.
Ostrica Term .......... .... | Plaquemines.
Pelican Island .... Plaquemines.
Pilottown ......... .... | Plaquemines.
Romere Pass ............... .... | Plaquemines.
South Pass Blk. 60A ... Plaquemines.
South Pass Blk. 27 ...... Plaquemines.
Onshore facil ............... .... | Plaquemines.
South Pass Blk. 24 ...........cccoeee. .... | Plaquemines.
South Pass BIk. 24 Onshore Plat Plaquemines.
Southwest Pass Sta .... Plaquemines.
West Delta BIK. 53 .......ccoceeviiieeiins Plaquemines.
West Delta Rec'vg Sta.—Onshore .. .... | Plaquemines.
................................................ .... | Richland.
Chalmette ........cccocevveene St. Bernard.
Norco (Shell Refinery) .... .... | St. Charles.
....................... ... | St. James.
Bayou Sale ..... St. Mary.
Burns Term ..... St. Mary.
Charenton ....... St. Mary.
South Bend ..... ... | St. Mary.
Caillou Island ..... .... | Terrebonne.
Caillou Island Fld ... Terrebonne.
Gibson Term ...... Terrebonne.

.............................................................................................. Vermilion.
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Station location

County/offshore location

Forked ISIand ..........c.ovviiiieiiieee e
Mermentau River Station .........ccccooooviiiieee e
ANCROTAGE ...
Grand Lake Terminal
Twin Island Terminal
Lakeside Terminal ....
Bayou Penchant Termina
Gibbstown Terminal ........
Bluewater Terminal ..
Cocodrie Terminal .
Bay City ...ccccveuveenne
Montcalm ...
LEWISTON ...iiiiiiiiee ittt e et e e e e et e e e e e e
KaAlAMAZOO ...vviiieiiiiiiiiieee ettt e e
Alma ..........

St. Clair
Monroe ...
Ingham ....

Mayersville ....
Pascogoula ...
S0SO .ccvvveveenn
Lumberton .
PuUrvis ......ccceeveeeeen.
Collierville Station .......cccvveeeeeiiiiiiieee e
SIVEr TiP SEALION ...eoiiiiieeiie e
Alzada .................
Richey Station ....
2 E 1] PSRN
Cut Bank STation .....ccovviieiieeeiciiiiieie e e
Bell Creek Station .

Poplar Station ........

Billings .
Laurel .......cccuee.

Clear Lake Sta ...
Fryburg Station .........ccocviiiiiiiiiicc e
Tree TOP STAtON ...oiiiieiieiie e
Lignite ........cccc.....

Alexander
Keene ....
Killdear ....
Mandan
Lo F- R PP T TP PP PPPTOPPPPPOt
RAMDEIT ..o
Thunderbird Refinery
Tioga «oocvveeeveeeee
Trenton ...
N |
Lovington
(11312 SRR
ST 1S] {1 [t PP PRRTRN
Navajo Jct ...........
Carson Station ....
Holliday ...
Fullerton ..............
Buccaneer Term .
SWEENEY STA ..eiiiiiiiiiiiieie et
MONE BEIVIEU ..ot
Crane .......cooouee.
Ranger .............
Caproch Jct .....
Odessa .....ccceenes
North Cowden ....
Wheeler ..............
El Paso ...............
Missouri City Jct .
WINNSBOIO ..o
R0V 0T 414 - Uy SO UPS
Pearsall Sta .....

Texas City .......

Roberts ...............
(0101 Y] = 1[0 o SRR

Vermilion.
Vermilion.

West Baton Rouge.

(County unknown.)
(County unknown.)
(County unknown.)
(County unknown.)
(County unknown.)
(County unknown.)
(County unknown.)
Bay.

Carson City.
Crawford.

Fulton Takeoff.
Gratiot

Marysville.
Samaria Sta.
Stockbridge.
Wayne.

West Branch.
Amite.

Issaquena.
Jackson.

Jones.

Lamar.

Lamar.

Marshall.

Carbon.

Carter.

Dawson.

Fallon.

Glacier.

Powder River.
Roosevelt.
Yellowstone.
Yellowstone.
(County Unknown).
Billings.

Billings.

Burke.

McKenzie.
McKenzie.

Dunn.

Morton.

Ramberg.
Williams.

Williams.

Williams.

Williams.

Lea.

Lea.

McKinley.

San Juan.

San Juan.

Archer.

Archer.

Andrews.

Brazoria.

Brazoria.
Chambers.

Crane.

Eastland.

Ector.

Ector.

Ector.

Ector.

El Paso.

Fort Bend.
Franklin.
Freestone.

Frio.

Galveston.
Glasscock.
Grayson.
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State Station location County/offshore location
BUMPUS SEA ..o Gregg.
KilgOre St ..ot Gregg.
LONGVIEW ..t Gregg.
Longview Mid-Valley .... Gregg.
Sabine Sta. Amoco P.L ... | Gregg.
Mobil Jet ......oocieeeens ... | Hardin.
Sour Lake .. Hardin.
Baytown ..... Harris.
Exxon Jct ... ... | Harris.
Genoa Jct ..... ... | Harris.
Houston ........ ... | Harris.
Pasadena .. ... | Harris.
WEDSTET ettt Harris.
HIISDOIO . Hill.
Big Spring .......c...... Howard.
Phillips Hutchinson ... | Howard.
Jacksboro Sta ..... ... | Jack.
Beaumont ........... ... | Jefferson.
Lucas ............ ... | Jefferson.
NEderland .........ooceeiiiiiie e Jefferson.
POrt AMTNUF e e Jefferson.
Port Neches ..... Jefferson.
Sabine Pass .... ... | Jefferson.
Mexia Jct ......... ... | Limestone.
Midland .........cccccene. ... | Midland.
Colorado City Station ... | Mitchell.
IMCKBE . Moore.
[00] 63 (o= 13T o F- USSR Navarro.
American Petrofina Nueces.
Corpus Christi ........ ... | Nueces.
HArbor ISIand ........ooviiiiiiiiiee e Nueces.
Beaver STAatiON ........cocceiiiiieeiiie e Ochiltree.
Blk. 474-Inters. Seg. Ill, -7 ... ... | Offshore—High Island.
Blk. A—571 ..o ... | Offshore—High Island.
End Segment Il ..... Offshore—High Island.
End Segment [1I—10 ................... Offshore—High Island.
End Segment I1I—10 (BIk. 547) .. ... | Offshore—High Island.
ENnd Segment [H1—6 .......ccceeviiiiiieiiieiie e Offshore—High Island.
IFFAN STA e Pecos.
Kemper ...... Reagan.
Mason Jct ..... Reeves.
Rufugio Sta ... Rufugio.
Midway ......... ... | San Patricio.
Eldorado .......... ... | Scheicher.
Basin STAtiON .......ooiiiiiiiiieee e Scurry.
[00] (o] 1= To (o 1 1 VAP P TP P OTPRPT Scurry.
Ft. Worth .......... Tarrant.
Merkel .. Taylor.
Tye ... Taylor.
McCamey .. Upton.
Mesa Sta ...... ... | Upton.
BUIKDUINETE ... Wichita.
KMA—TOtAl P.L e Wichita.
Wichita Falls ....... ... | Wichita.
Halley .....ccccoviieennnnn. ... | Winkler.
Hendrick/Hendrick-Wink .. ... | Winkler.
Keystone .......cccccveeeeenee ... | Winkler.
Wink .....ceeeee. ... | Winkler.
SOULN BEN ...ttt Young.
Channel VIEW JCU ....ccoiiiie e (County Unknown).
Clear Creek Sta ..... (County Unknown).

QOyster Lake Term .
Queens Jct ...
Spacek Sta ...

(County Unknown).
(County Unknown).
(County Unknown).

Jolly Jct ............ ... | (County Unknown).
Nettleton Sta .... (County Unknown).
Trent Sta .oooceeeeeeeeeeieieeeeee e (County Unknown).
North Troy International Boundary . ... | Orleans.
ANBCOMES  ...eeieiiiii ettt ettt e e et e e s sane e e s nneeeeannes Whatcom.
FErNAAlE .....ooiiiiiee e Whatcom.

Superior Terminal .. Douglas.

St. Marys ............... Pleasant.

Salt Lake Station ... ... | Davis.
WOOA CrOSS ..oeivveiieiiiiieeiieeesiieeestteeesiaeeeessaeeestaeeesnteeeesnneeeannneeennees Davis.
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State Station location County/offshore location
UT ... Salt Lake City ...ooocviiiiiiiieiiee e Salt Lake.
UT e Aneth ..o San Juan.
UT ... Patterson Canyon Jct . San Juan.
UT e Bonanza Station ......... Uintah.
UT ... Red Wash Station .. Uintah.
WY ROCK RIVET ...ttt Albany.
WY .. BYION e Big Horn.
WY Central Hilight Sta .. Cambell.
WY .. Rocky Point ............ Cambell.
WY Ferris Jct .............. Carbon.
WY .. Big Muddy Sta ..... Converse.
WY Glenrock .............. Converse.
WY Lightening Flats ... Crook.
WY Pilot Butte Sta ..... Freemont.
WY Ft. Laramie .......... Goshen.
WY Cottonwood Jct .... Hot Springs.
WY .. Crawford Sta ....... Johnson.
WY Reno ... Johnson.
WY .. Sussex .......... Johnson.
WY Cheyenne ..... Laramie.
WY .. Casper .......... Natrona.
WY Noches ......cccocvevienne. Natrona.
WY .. Lance Creek Station ... Niobrara.
WY Frannie Sta ...... Park.

WY .. Oregon .......cccccveene Park.

WY Oregon Basin Sta ... Park.

WY .. Bridger Station ........ Uinta.

WY Chatham Sta ....... Washakie.
WY Butte Sta .............. Weston.
WY Mush Creek Jct ... Weston.
WY .. 0SAJgE STALION ...eiiiiiiiiiii et Weston.

[FR Doc. 97-17312 Filed 7-2-97; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 84

[CGD 95-037]

Adequacy of Barge and Tug Navigation
Lights

AGENCY: Coast Guard, DOT.
ACTION: Notice of termination.

SUMMARY: This request for comments
was initiated in response to concerns
expressed by the marine community,
both commercial and recreational, that
current lighting requirements for towing
vessels and vessels being towed are not
adequate. The Coast Guard solicited
public input regarding current lighting
requirements. However, after review
and discussion of the comments, the
Coast Guard has concluded that there
are no problems with the lighting of
underway tug and barge combinations
which can be addressed through
changes to current lighting requirements
for towing vessels and vessels under
tow. Therefore, the Coast Guard is
terminating further action under docket
number 95-037.

FOR FURTHER INFORMATION CONTACT:

Ms. Diane Schneider, Project Manager,
Vessel Traffic Management Division (G—
MOQV), (202) 267-0415.

DATES: This termination is effective on
July 3, 1997.

SUPPLEMENTARY INFORMATION: The
Inland Navigation Rules (Navigation
Rules) are set forth in 33 U.S.C. 2001,

et seq., and Commandant Instruction
M16672.2C. (The Inland Navigation
Rules also will be set forth in future
versions of this Commandant
Instruction which will likely be issued
under slightly different instruction
numbers.) Under 33 U.S.C. 2071, the
Secretary of Transportation may issue
regulations to implement and interpret
the Navigation Rules. The Secretary is
also directed to establish technical
annexes. The technical annex for
lighting requirements is contained in 33
CFR part 84. This annex specifies
placement requirements for lights,
including placement of lights on towing
vessels and vessels under tow.

Safety concerns associated with
towing operations and small craft traffic
have been raised in recent years in
several publications, including the
American Boat and Yacht Council
Newsletter, U.S. Coast Guard Boating
Safety Circulars, America’s Inland and
Coastal Tug and Barge Operators
pamphlet “Life Lines”, and various
yachting magazines. The safety aspects

of barge lighting were discussed at the
May 1994 meeting of National Boating
Safety Advisory Council (NBSAC). At
its November 1994 meeting, the
Navigation Safety Advisory Council
(NAVSAC) was asked to consider
whether current tug and tow lighting
requirements under Navigation Rule 24
are adequate.

NAVSAC concluded that additional
information was needed to determine
whether there was an actual problem,
and, if so, to determine possible
solutions. The Council unanimously
passed a resolution requesting that the
Coast Guard solicit public comments on
whether towing vessels and vessels
being towed are sufficiently lighted
while underway.

On May 9, 1995, the Coast Guard
published a Request for Comments in
the Federal Register (60 FR 24598). The
Coast Guard received 94 comments. In
response to some of these comments,
the Coast Guard published a notice (60
FR 53726; October 17, 1995) and held a
public meeting at the Holiday Inn
Downtown/Convention Center, 811
North Ninth Street, St. Louis, MO 63101
on November 11, 1995.

After careful review and discussion of
the comments, NAVSAC determined
that the problems associated with the
lighting of barges were not due to the
lighting configuration but rather due to
other factors. The Coast Guard agrees
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that other factors—such as the lack of
boater education in recognizing lighting
configurations; no licensing requirement
for recreational boaters; boating while
intoxicated; and the lack of compliance
with existing lighting requirements—are
responsible for the problems. Therefore,
no rulemaking is necessary, and the
Coast Guard is terminating further
action under docket number 95-037.

Dated: June 24, 1997
R.C. North,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Marine Safety and
Environmental Protection.

[FR Doc. 97-17471 Filed 7-2-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF VETERANS
AFFAIRS

Board of Veterans’ Appeals
38 CFR Part 19
RIN 2900-AI50

Appeals Regulations: Remand for
Further Development

AGENCY: Board of Veterans’ Appeals,
Department of Veterans Affairs.

ACTION: Proposed rule.

SUMMARY: This document proposes to
change the appeals regulations of the
Board of Veterans’ Appeals (Board) of
the Department of Veterans Affairs (VA).
The regulations would be changed
regarding the circumstances in which
the Board must remand a case to the VA
field facility with original jurisdiction in
the case. The changes are proposed to
help avoid unnecessary remands.

DATES: Comments must be received on
or before August 4, 1997.

ADDRESSES: Mail or hand deliver written
comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, 810
Vermont Ave., NW, Room 1154,
Washington, DC 20420. Comments
should indicate that they are submitted
in response to “RIN 2900-Al72.” All
written comments received will be
available for public inspection at the
above address in the Office of
Regulations Management, Room 1158,
between the hours of 8:00 a.m. and 4:30
p-m., Monday through Friday (except
holidays).

FOR FURTHER INFORMATION CONTACT:
Steven L. Keller, Chief Counsel, Board
of Veterans’ Appeals, Department of
Veterans Affairs, 810 Vermont Avenue,
NW, Washington, DC 20420, (202-565—
5978).

SUPPLEMENTARY INFORMATION: The Board
is an administrative body that decides
appeals from denials of claims for
veterans’ benefits. The appeals come to
the Board from “‘agencies of original
jurisdiction” (AQJs), typically one of
VA's 58 regional offices.

The provisions of 38 CFR 19.9 require
the Board to remand a case to the AOJ
if ““it [were] determined that further
evidence or clarification of the evidence
or correction of a procedural defect is
essential for a proper appellate
decision.” The current rule appears to
be unsatisfactory in two ways.

First, §19.9 only imposes the
requirement for a remand; it does not
except specific kinds of evidentiary
development we intended the Board to
carry out without remand to an AOJ.
Those specific kinds of evidentiary
development are (1) Board requests for
opinions from the VA Under Secretary
for Health, the Armed Forces Institute of
Pathology, the VA General Counsel, and
independent medical experts under 38
CFR 20.901, see Austin v. Brown, 6 Vet.
App. 547, 553-54 (1994), and (2) Board
supplementation of the record with
recognized medical treatises in
accordance with Colvin v. Derwinski, 1
Vet. App. 171, 175 (1991). Proposed
§19.9(b) would except from the remand
requirement each of these kinds of
evidentiary development, as well as
matters over which the Board has
original jurisdiction.

Second, by requiring a remand to
correct a procedural defect whose
correction is essential for a proper
appellate decision, §19.9 causes
unnecessary remands because some
procedural defects cannot be corrected
by an AQJ or can be corrected more
efficiently by the Board itself. For
example, if an appellant’s desires
concerning a hearing are unclear, the
Board can clarify them as easily as can
an AOJ. A remand merely for
clarification of an appellant’s hearing
desires would be time-consuming, and
premature if the appellant wanted a
hearing before the Board. Therefore, it is
proposed to amend §19.9(a) to not
require a remand to clarify procedural
matters before the Board, such as an
appellant’s request for a hearing before
the Board.

Avoiding unnecessary remands helps
the Board reduce its response time on
appeals. A remand by the Board is in
the nature of a preliminary order, not a
final Board decision, 38 CFR 20.1100(b);
Zevalkink v. Brown, 6 Vet. App. 483,
488 (1994), and results in at least one
additional adjudication at the AOJ, 38
CFR 19.38. If that additional
adjudication does not result in the
granting of all benefits sought, the case

must be returned to the Board for a final
decision. Id. In any event, a remand
necessarily extends the time an
appellant must wait for a final decision
on his or her claim. In addition, because
the majority of remands eventually
return to the Board for adjudication,
remands increase the Board’s response
time on appeals in general.

Remands for technical reasons that do
not affect an appellant’s right to due
process—such as the choice of
representative, clarification of the issues
on appeal, or requests for hearings
before the Board—do not produce
evidence which can result in a grant of
benefits by the AOJ. Particularly when
such clarification could be easily
undertaken by the Board, those remands
result only in a return of the case to the
Board with procedural clarification,
needless delay for the individual
appellant and additional delay for all
appellants. The purpose of this proposal
to change §19.9 is to reduce
unnecessary remands, while protecting
appellants’ right to have any evidence
considered in the first instance by the
AOJ.

Proposed § 19.9 would require the
Board to remand a case to the AOJ when
additional evidence or clarification of
the evidence or correction of a
procedural defect is essential for a
proper appellate decision, but would
specify that the Board need not remand
a case to clarify procedural matters
before the Board, such as the choice of
representative, the issues on appeal, or
requests for hearings before the Board.

The proposed rule would not apply to
requests for medical or legal opinions
under 38 CFR 20.901, which continue to
be exceptions to the general rule
requiring remand to the AOJ if new
evidence is properly before the Board.
See Austin v. Brown, 6 Vet. App. 547,
553-54 (1994) (8§ 20.901 “‘appear[s] to be
the exclusive regulatory exception to the
general rule of mandatory remand under
§19.9”). The rule also would not apply
to matters in which the Board has
original jurisdiction under 38 CFR
20.609 (relating to representatives’ fees)
and §820.610 (relating to representatives’
expenses), since those cases, by their
terms, do not involve adjudications by
AOQls.

VA routinely provides for a 60-day
comment period for proposed rules.
However, the comment period for this
document is shortened to 30 days. We
believe that VA should consider the
issues raised by this document on an
expedited basis since it appears that
adoption of the proposal would help
avoid unnecessary remands.

The Secretary hereby certifies that the
adoption of the proposed rule would not
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have a significant economic impact on

a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
proposed rule would affect only VA’s
processing of claims and will not affect
small businesses. Therefore, pursuant to
5 U.S.C. 605(b), this proposed rule is
exempt from the initial and final
regulatory flexibility analyses
requirements of sections 603 and 604.

List of Subjects in 38 CFR Part 19

Administrative practice and
procedure, Claims, Veterans.

Approved: June 25, 1997.
Jesse Brown,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 19 is proposed to
be amended as set forth below:

PART 19—BOARD OF VETERANS’
APPEALS: APPEALS REGULATIONS

1. The authority citation for part 19
continues to read as follows:

Authority: 38 U.S.C. 501(a).

2. In subpart A, §19.9 is revised to
read as follows:

§19.9 Remand for further development.

(a) General. If further evidence or
clarification of the evidence or
correction of a procedural defect is
essential for a proper appellate decision,
a Member or panel of Members of the
Board shall remand the case to the
agency of original jurisdiction,
specifying the action to be undertaken.
A remand is not required to clarify
procedural matters before the Board,
including appellant’s choice of
representative before the Board, the
issues on appeal, and requests for
hearings before the Board.

(b) Scope. This section does not apply
to:

(1) The Board’s requests for opinions
under Rule 901 (§20.901 of this
chapter);

(2) The Board’s supplementation of
the record with recognized medical
treatises; and

(3) Matters over which the Board has
original jurisdiction described in Rules
609 and 610 (88 20.609 and 20.610 of
this chapter).

(Authority: 38 U.S.C. 7102, 7103(c), 7104(a))

[FR Doc. 97-17414 Filed 7-2-97; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[FRL-5852-8]

Operating Permits Program; Notice to

Defer Comments on Draft Part 70
Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice to defer comments.

SUMMARY: Today’s document advises the
public to defer comment on draft
revisions to the operating permits
regulations in part 70 of chapter I, title
40, of the Code of Federal Regulations
and an accompanying memorandum of
options. The draft regulatory revisions
and accompanying memorandum were
made available for public review on
May 14, 1997. Availability of the draft
revisions and a 30-day comment period
was announced in the Federal Register
onJune 3, 1997. The regulatory
revisions will be revised and reissued
for review with a new comment period.

DATES: As specified in the June 3, 1997
notice, if comments on the May 14, 1997
draft part 70 revisions are submitted,
they must still be received by July 3,
1997. However, a new draft will be
issued at a future date with an
accompanying 30-day period for review
and comment.

ADDRESSES: The current draft part 70
revisions and accompanying
memorandum are available in EPA’s Air
Docket number A-93-50 as items VI-A—
1, VI-A-2, and VI-A-3. The future
revised draft will also be placed in this
docket and will be announced in a
future notice of availability in the
Federal Register. This docket is
available for public inspection and
copying between 8:30 a.m. and 3:30
p.m., Monday through Friday. A
reasonable fee may be charged for
copying. The address of the EPA air
docket is: U.S. EPA, Air Docket Office
(6102), Attention: Docket Number A—
93-50, Room M-1500, Waterside Mall,
401 M Street Southwest, Washington,
DC 20460.

The current draft regulatory revisions
and accompanying memorandum (and
the future revised draft) may also be
downloaded from the Internet at: http:/
/134.67.104.12/html/caaa/t5pg.htm or
http://tthwww.rtpnc.epa.gov.

FOR FURTHER INFORMATION CONTACT: Ray
Vogel (telephone 919-541-3153) or
Roger Powell (telephone 919-541—
5331), U.S. EPA, Information Transfer
and Program Integration Division (MD—
12), Research Triangle Park, North

Carolina 27711. Internet addresses are:
vogel.ray@epamail.epa.gov and
powell.roger@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: On June 3,
1997, EPA announced in the Federal
Register (62 FR 30289) availability for
public review of a May 14, 1997 draft
regulatory revisions package that, when
published, will promulgate revisions to
the part 70 operating permit regulations.
The May 14, 1997 draft was made
available on EPA’s Technology Transfer
Network computer bulletin board and
was placed in the Agency’s air docket
number A-93-50. The EPA also made
available a memorandum of options
relating to ““‘minor permit revisions” that
are under consideration for the final
revisions. The public was asked to
submit comments on these draft
regulatory revisions and the additional
options by July 3, 1997. Today’s notice
defers comment on the draft part 70
regulatory revisions until a future draft
is made available for review and
comment.

Since May 14, 1997, the Agency has
continued to address issues associated
with the draft part 70 permit revisions
and the accompanying options. When
these issues are adequately addressed,
the Agency will revise the draft part 70
regulations and provide an opportunity
for public comment. Consequently, EPA
advises the public to forgo comment on
the May 14, 1997 draft revisions and
accompanying options and wait until
the revised draft provisions are made
available for public review. The
comment period for the revised draft
will be published in a future Federal
Register notice.

Dated: June 18, 1997.
John S. Seitz,

Director, Office of Air Quality Planning and
Standards.

[FR Doc. 97-17477 Filed 7-2-97; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration
49 CFR Part 385

[FHWA Docket No. MC-94-22; FHWA-97—
2252]

RIN 2125-AC-71
Safety Fitness Procedure; Safety
Ratings

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Proposed rule; additional
comments.
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SUMMARY: On May 28, 1997, the FHWA
published a notice of proposed
rulemaking in response to a decision of
the U.S. Court of Appeals, District of
Columbia. In the rulemaking the FHWA
proposed to incorporate a modified
Safety Fitness Rating methodology,
which would be used to measure the
safety fitness of motor carriers against
the safety fitness standard, as an
appendix to its Safety Fitness
Procedures regulations.

On February 7, 1997, the FHWA
received data from the ATA Litigation
Center on behalf of the American
Trucking Association (ATA). The
comments concerned the sampling
methodology used by the FHWA in
conducting compliance reviews, which
the ATA believes to be biased.
Subsequently, on May 29, 1997, the
ATA asked that these comments be
placed in the docket for consideration in
this rulemaking.

The comments are being placed in
Docket No. MC-94-22; FHWA-97-2252
and will be considered in this
rulemaking.

DATES: Comments on this rulemaking
must be received on or before July 28,
1997.

ADDRESSES: The ATA Litigation Center
comments will be considered in this
rulemaking and are being placed in
Docket No. MC-94-22; FHWA-97-2252
at U.S. DOT Dockets, Room PL-401, 400
Seventh Street, SW., Washington, D.C.
20590-0001. These comments and all
others received will be available for
examination at the above address from
10 a.m. to 5 p.m., e.t. Monday through
Friday, except Federal holidays. Those
persons or organizaions desiring
notification of receipt of comments must
include a self-addressed, stamped
envelope or postcard.

FOR FURTHER INFORMATION CONTACT: Mr.
William C. Hill, Vehicle and Operations
Division, Office of Motor Carrier
Research and Standards, (202) 366—
4009, or Mr. Charles Medalen, Office of
the Chief Counsel, (202) 366—1354,
Federal Highway Administration, 400
Seventh Street, SW., Washington, D.C.
20590. Office hours are from 7:45 a.m to
4:15 p.m., e.t., Monday through Friday,
except holidays.

(49 U.S.C. 104, 504, 521 (b)(5)(A), 5113,

31136, 31144, and 31502; 49 CFR 1.48)
Issued on: June 24, 1997.

Jane Garvey,

Acting Administrator for the Federal Highway
Administration.

[FR Doc. 97-17308 Filed 7-2-97; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 285

[Docket No. 970626157-7157-01; I.D.
041697C]

RIN 0648—-AJ65

Atlantic Tuna Fisheries; Atlantic
Bluefin Tuna Effort Controls

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; public hearings;
request for comments.

SUMMARY: NMFS proposes to amend the
regulations governing the Atlantic tuna
fisheries to set Atlantic bluefin tuna
(ABT) General category effort controls
for the 1997 fishing year. The proposed
regulatory amendments are necessary to
achieve domestic management
objectives. NMFS will hold public
hearings to receive comments from
fishery participants and other members
of the public regarding these proposed
amendments.

DATES: Comments are invited and must
be received on or before July 17, 1997.
The hearings are scheduled as follows:

1. Tuesday, July 8, 1997, 7 to 10 p.m.,
Plymouth, MA.

2. Wednesday, July 9, 1997, 7 to 10
p.m., Brunswick, ME.

3. Wednesday, July 9, 1997, 7t0 9
p.m., Silver Spring, MD.

ADDRESSES: Comments on the proposed
rule should be sent to, and copies of
supporting documents, including a Draft
Environmental Assessment-Regulatory
Impact Review (EA/RIR), are available
from, Rebecca Lent, Chief, Highly
Migratory Species Management
Division, Office of Sustainable Fisheries
(F/SF1), NMFS, 1315 East-West
Highway, Silver Spring, MD 20910—
3282.

The hearing locations are:

1. Plymouth—Plymouth North High
School, Obery Street, Plymouth, MA
02360.

2. Brunswick—Atrium Inn and
Conference Center, Cooks Corner,
Brunswick, ME 04011.

3. Silver Spring—Holiday Inn, 8777
Georgia Avenue, Silver Spring, MD
20910.

These public hearings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Rebecca Lent by
July 3, 1997.

FOR FURTHER INFORMATION CONTACT: John
Kelly, 301-713-2347, or Mark Murray-
Brown, 508-281-9260.

SUPPLEMENTARY INFORMATION: The
Atlantic tuna fisheries are managed
under the authority of the Atlantic
Tunas Convention Act (ATCA). ATCA
authorizes the Secretary of Commerce
(Secretary) to issue regulations as may
be necessary to carry out the
recommendations of the International
Commission for the Conservation of
Atlantic Tunas (ICCAT). The authority
to carry out ICCAT recommendations
has been delegated from the Secretary to
the Assistant Administrator for
Fisheries, NOAA (AA).

Relation to Advance Notice of Proposed
Rulemaking (ANPR)

These proposed amendments address
in part comments submitted to NMFS in
response to an ANPR (61 FR 48876,
September 17, 1996). In the ANPR,
NMFS requested comment on measures
necessary to implement quota
modifications and/or any other
management recommendations for
Atlantic tunas following the 1996
meeting of ICCAT. As stated in the
ANPR, NMFS is required under ATCA
to establish ABT quotas consistent with
the recommendations of ICCAT. Under
this legislative requirement, allocation
of the U.S. ABT quota has been
designed to collect the scientific
information necessary to monitor the
status of the ABT resource and,
consistent with this, to achieve an
equitable distribution of fishing
opportunities to all fishing categories
and all geographic areas.

The ANPR established a 30-day
comment period during which NMFS
received numerous comments on
General category effort controls.

In the 1995 and 1996 General category
fishery, NMFS implemented time-
period subquotas and restricted fishing
days to increase the likelihood that
fishing would continue throughout the
summer and fall for scientific
monitoring purposes. These subquotas
also were designed to address concerns
regarding allocation of fishing
opportunities, to allow for a late season
fishery, and to improve market
conditions. Due to delayed
effectiveness, monthly quotas were not
fully implemented in 1995. In order to
evaluate fully the potential of an effort
control system using monthly quotas
and restricted fishing days, the program
was reinitiated for the entire 1996
General category season. Results were
mixed; quota was available for the
General category to remain open later in
the season, but only for a few days, and
under “derby”’ fishing conditions (high
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effort and landings concentrated in a
short time period).

Based on the experience of the 1995
and 1996 seasons, NMFS has received
several suggestions regarding the 1997
ABT General category season. Some
constituents have requested a split
season, with a certain percentage of the
quota reserved for after September 1.
Other constituents have argued against
a split season, stating that the fishery
should open June 1, and continue to be
open each day until the entire General
category quota is harvested. NMFS has
also received many suggestions
regarding the use of restricted fishing
days. The suggestions have ranged from
eliminating restricted fishing days
entirely, to having every other day a
restricted fishing day. Some have also
expressed the opinion that if there are
to be restricted fishing days, they should
conform to market closures in Japan (the
major export market).

Proposed Quota Subdivision

NMPFS is concerned that maintaining
the General category season beyond
mid-July with no effort control measures
in place would increase the likelihood
of a premature closure in the second
half of the season. Given the potential
for an increased pace of landings in
August, this could possibly result in
severely curtailed fishing in September,
with adverse consequences for scientific
monitoring, the geographical
distribution of the quota, and prices.

Therefore, NMFS proposes to adjust
the time period subquotas of the General
category quota in 1997. Based upon
historical catch patterns (1983-96), the
General category quota is proposed to be
split into three subquotas and
distributed as follows: 60 percent for
June-August, 30 percent for September,
and 10 percent for October-December.
These percentages would be applied
only to the coastwide General category
guota of 623 metric tons, with the
remaining 10 mt being reserved for the
New York Bight fishery in October.
Thus, of the 623 mt total, 374 mt would
be available in the period beginning
June 1 and ending August 31 (first
period), 187 mt would be available in
the period beginning September 1 and
ending September 30 (second period),
and 72 mt (including the 10 mt for the
New York Bight fishery) would be
available in the period beginning
October 1 and ending December 31
(third period). When the third period
General category catch is projected to
have reached 62 mt, NMFS will set
aside the remaining 10 mt for the New
York Bight only. Upon the effective date
of the New York Bight set-aside, fishing
for, retaining, or landing large medium

or giant ABT is prohibited in all waters
outside the set-aside area.

Attainment of subquota in any fishing
period would result in a closure until
the beginning of the following fishing
period, whereupon any underharvest or
overharvest would be carried over to the
following period, with the subquota for
the following period adjusted
accordingly. Inseason closures would be
filed with the Office of the Federal
Register, stating the effective date of
closure, and announced through the
Highly Migratory Species (HMS) Fax
Network, the HMS Information Line,
NOAA weather radio, and Coast Guard
Notice to Mariners. Although notice of
closure will be provided as far in
advance as possible, fishermen are
encouraged to call the HMS Information
Line to check the status of the fishery
before leaving for a fishing trip. The
phone numbers for the HMS
Information Line are (301) 713-1279
and (508) 281-9305. Information
regarding the Atlantic tuna fisheries is
also available through Nextlink
Interactive, Inc. at (888) USA-TUNA.

The New York Bight area has most
recently been defined as the area
comprising the waters south and west of
a straight line originating at a point on
the southern shore of Long Island at
72°27° W. long. (Shinnecock Inlet) and
running SSE 150° true. In recent years
NMPFS has received comments on the
definition of the New York Bight area
and on the need for a southern
boundary to the New York Bight area in
order to limit end-of-the-season General
category fishing activity to the Mud
Hole region. In 1995, NMFS addressed
concerns about participation in the Mud
Hole fishery by Montauk vessels and
defined the set-aside area to originate at
Shinnecock Inlet, as opposed to
Moriches Inlet in prior years. NMFS
requests comment on the definition of
the New York Bight area, the need for
a southern boundary, and the specific
placement of the boundary line should
it be established.

Proposed Effort Controls

NMEFS also proposes to change the
restricted fishing days for vessels
permitted in the General category. In
1996, the restricted fishing days
followed the pattern of Sunday,
Monday, and Tuesday (with some
exceptions for market closures and
holidays) from mid-July to mid-
September. Consecutive restricted
fishing days in 1995 and 1996 did not
appear to lengthen the fishing season
significantly. Additionally, while there
may be market advantages to a system
in which every other day is a restricted
fishing day, such a schedule could

result in enforcement problems, as well
as possible difficulties for fishermen
who would be forced to return to port
each day. Therefore, after evaluating
proposals received from associations
representing General category fishermen
and dealers for mutually agreeable
restricted fishing days, NMFS proposes
the following restricted fishing days for
the 1997 season: July 16, 17, 23, and 30;
and August 6, 10, 11, 12, 17, 20, 24, and
27. These proposed restricted fishing
days would improve distribution of
fishing opportunities without increasing
ABT mortality.

In a separate action, NMFS has
prohibited fishing (including tag and
release fishing) for ABT of all sizes by
persons aboard vessels permitted in the
General category on designated ABT
restricted fishing days (62 FR 30741,
June 5, 1997). Persons aboard vessels
permitted in the Charter/Headboat
category may fish for only school, large
school, and small medium ABT on
designated restricted fishing days.

Classification

This proposed rule is published under
the authority of ATCA, 16 U.S.C. 971 et
seq. Preliminarily, the AA has
determined that the regulations
contained in this proposed rule are
necessary for management of the
Atlantic tuna fisheries.

NMFS prepared a draft EA for this
proposed rule with a preliminary
finding of no significant impact on the
human environment. In addition, a draft
RIR was prepared with a preliminary
finding of no significant impact. The
Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce has certified
to the Chief Counsel for Advocacy of the
Small Business Administration that the
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
Because many of the designated
restricted fishing days have been
scheduled to correspond directly to
Japanese market closures, the likelihood
of extending the fishing season is
increased and additional revenues may
accrue to small businesses as market
prices received by U.S. fishermen are
improved. Thus, an Initial Regulatory
Flexibility Analysis was not prepared.

This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

NMPFS reinitiated consultation on the
Atlantic tuna fishery under section 7 of
the Endangered Species Act on
September 25, 1996. This consultation
considered new information concerning
the status of the northern right whale.
On May 29, 1997, NMFS issued a
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biological opinion, which concluded
that: Continued operation of the
longline and purse seine component
may adversely affect but is not likely to
jeopardize the continued existence of
any endangered or threatened species
under NMFS jurisdiction, and
continued operation of the hand gear
fisheries is not likely to adversely affect
the continued existence of any
endangered or threatened species under
NMFS jurisdiction. NMFS has
determined that proceeding with this
proposed rule would not result in any
irreversible and irretrievable
commitment of resources that would
have the effect of foreclosing the
formulation or implementation of any
reasonable and prudent alternative
measures to reduce adverse impacts on
protected resources. This proposed rule
implements restricted fishing days and
therefore would not likely increase
fishing effort nor shift activities to new
fishing areas. Therefore, the proposed
rule is not expected to increase
endangered species or marine mammal
interaction rates.

Dated: June 30, 1997.
Rolland A. Schmitten,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 285 is proposed
to be amended as follows:

PART 285—ATLANTIC TUNA
FISHERIES

1. The authority citation for part 285
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.

2.In §285.22, paragraph (a)(1) is
revised to read as follows:

§285.22 Quotas.

* * * * *

(a) General. (1) The total annual
amount of large medium and giant
Atlantic bluefin tuna that may be
caught, retained, possessed or landed in
the regulatory area by vessels permitted
in the General category under
§285.21(b) is 633, of which 374 mt are
available in the period beginning June 1
and ending August 31; 187 mt are

available in the period beginning
September 1 and ending September 30;
and 72 mt are available in the period
beginning October 1.

* * * * *

3. In §285.24, paragraph (a)(1) is
revised to read as follows:

§285.24 Catch limits.

(a) General category. (1) From the start
of each fishing year, except on
designated restricted fishing days, only
one large medium or giant Atlantic
bluefin tuna may be caught and landed
per day from a vessel for which a
General category permit has been issued
under this part. On designated restricted
fishing days, persons aboard such
vessels may not fish for, possess or
retain Atlantic bluefin